| # “6. Pp. WYCKOF FF. Tu 


RRP rensT ATs | M ey 
: oF RAILROAD 


Austin, Texas, 








THE 
SOUTHWESTERN POLITICAL AND 
SOCIAL SCIENCE QUARTERLY 


Vol. V MARCH, 1925 No. 4 








The editors disclaim responsibility for views expressed by contributors 
to THE QUARTERLY 








THE INTERSTATE COMMERCE COMMISSION AND 
THE GENERAL LEVEL OF RAILROAD 
FREIGHT RATES 


R. H. MONTGOMERY 


University of Texas 


The most complex and in their economic and social aspects 
the most fundamental problems assumed by the Interstate 
Commerce Commission under the powers granted by the 
Transportation Act of 1920 are those relating to the gen- 


eral level of rates. 

The general level of rates may be considered as in the 
nature of an index number of the millions of individual 
rates. Clearly, it would be utterly impossible to express 
accurately the constant shifting of these millions of indi- 
vidual rates in terms of one number. Furthermore, even 
if this could be done, a great variety of other factors would 
have to be considered in attempting to carry this over into 
terms of the relation of the services rendered by the rail- 
roads to their cost. For instance, a mere increase in the 
general level of rates may be accompanied by a change in 
the length of the average haul, in the type of freight 
handled, in the size of the average shipment, or in the type 
and variety of services other than mere transportation ren- 
dered by the railroads, and consequently may not indicate 
any increase in the burden imposed on the purchasers of 
railroad service. In fact, the determination of an accurate 
measure of the general level of rates of railroads is probably 
more difficult than even the determination of a general price 
level; and it is also quite as difficult of interpretation and 
expression in terms of social and economic well-being. 
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Nevertheless, as in the case of a general level of prices, 
it is possible through a period of years to say, with a suffi- 
cient degree of accuracy, that the general level of freight 
rates has fallen, or that it has risen. If the proper adjust- 
ments are made for changes in length of haul, type of 
freight transported, size of individual shipments, and other 
variables in the equation, it is possible to approximate a 
mathematical statement of the amount of increase or de- 
crease in the general level of the cost of the transportation 
service of a country. 

It is sufficient for the purposes of the present paper, 
which makes no attempt at an exact mathematical com- 
parison of the general level of freight rates of the various 
periods considered, to accept these rough estimates of the 
level of rates as designed from time to time by the State 
and Federal authorities and by the railroad statisticians 
and accountants. 


From the chartering of the B. & O. in 1827 down to 1903, 
the general level of rates was determined, except in a few 
minor instances, by free competition. The individual rates 
on the early railroads were approximately the same as they 
were on all old freight wagon lines with which the roads 
were competing. The data concerning these early charges 
for carrying freight are so fragmentary and so untrust- 
worthy as to be practically valueless for our present purpose 

The maximum rates set by some of the early State char- 
ters are of little more value, as they were usually so far 
above what the railroads could ever expect to charge that 
they give little indication of the actual rates charged by the 
roads.' 

During the first decade of railroad operation in this coun- 
try, the railroads were used as “feeders” for the canals and 
rivers. In this service, as noted above, the railroads were 
competing with the wagon freighters, and their rates were 





1“A Georgia charter, granted in 1837, provides that ‘the charge for 
transportation or conveyance shall not exceed twenty-five cents per 
one hundred pounds on heavy articles, and ten cents per cubic foot 
on articles of measurement for every hundred miles.’ 


“A Connecticut charter (1829) contains this provision: ‘It shall 
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determined by this competition. But after 1840, the roads 
began to compete with the canals and rivers themselves. 
Consequently, during this decade, 1840-1850, the freight 
rates were usually set by this canal-river-railroad competi- 
tion. During this period, the roads were making great 
strides in improving their roadbeds, their rolling stock, and 
also their methods of operation; the competition of the | 
steamers on the canals, rivers, and lakes was very keen; so . 
it is safe to assume that the trend of freight rates was i] 
downward, though the figures available are very incon- 
clusive. 
However, by the middle fifties the railroads had clearly 
outstripped all competitors; and from that time down to 
the assumption of the power over rate-making by the Fed- 
eral Government, the individual rates, and consequently ; 
the general level, was determined, except for a few notable 
exceptions, by competition among the various rival roads. 
This competition among the various roads became par- 
ticularly bitter after the Civil War, and is responsible for 
a condition in which a discussion of a general level of rates Hit 
would have no significance whatever. The rates on differ- 
ent commodities, or between different points, or for differ- | 
ent periods of the year, were so divergent as to make any f 
consideration of a general level out of the question. The 
tables on the following pages show the tremendous fluctu- 
ations in rates for different seasons of the year from 1862 
to 1888. 





be lawful for them (the directors) to charge for every hundred 
pounds transported sixty miles or upwardss two and one-half mills 
per hundred pounds weight for each mile; for every hundred pounds 
weight transported over twenty miles and under sixty miles, three 
mills for each mile; for every hundred pounds below twenty miles, 
three and one-half mills per mile.’ 

“A Maryland charter, granted in 1831, fixed the maximum rate 
for freight at three cents per ton-mile for both toll and transportation. 

“A North Carolina charter (1837) provides that there shall be re- 
ceived ‘for transportation of —_— - ++.» not exceeding an average 
of ten cents per ton-mile.’ 

“A much later Washington dati (1862) went still further and 
prescribed a maximum of forty cents per ton-mile.”—W. C. Noyes, 
American Railroad Rates, pp. 214, 215. 
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RATES ON CLASSIFIED TRAFFIC FROM NEW YORK 
TO CHICAGO FROM 1862 TO 1889° 


Classes— (Rates in cents per 100 pounds). 


Dates 1 
Sn, <a) ccedeadeeasineaendne 180 
SD Sdccancocdccedancesdeus 160 
POUT TTTELETIT ETT TT 215 
SE, vaccdccscceccéeocsdeomn 215 
PS. ecackidatendasnaacamen 188 
PE cc ncetecnsesecessoceuil 202 
ES. ccacceccasesacedeuases 188 

he éunteeatonece unin waeuare 70 
DL Ketveddebeccecuaaembuad 202 
Ee 25 
Dh o¢s0600ss2000e000se00nn 150 
BORG wdc ccccccccdecetdscsncsas 50 
 ébhsinn sean eeesaedauaun 180 
pe PT ere 100 
BE, cccdceced cveschacesenh 30 
TR tcnbonssdsdseseceswaewin 125 
SE, on ckcdessbnnsiocedesneed 75 
Dh ‘hb6etneneneeseonsennnal 125 
SRPOHE,. cc cccccveccacccesceesen 100 
SE dds WawivaccdiesssGasauees 100 
BE, civcecoasscsceséneeseaee 75 
SOS 5 6.03000 dadsadwhes HdQmen 100 
BET ccconcocccccocencsesees 40 
ES 005440 6040084600000R 06 O8 75 
BE nncbsceeescssscenbnbens 15 
PUES 6.0.6 0 60dé de cucc veendeues 75 
 teksvedcueesneeeeQeuete 100 
SE “dene cacescsccencesdeane 75 
SGD, -ccccdececdcaseaubsnede 45 
reer ee 60 
TRS. cacececevovecsecstanees 45 
Dd docconncesvondebeutibas 75 
PED wv kv'escnadnscnesocdaewts 75 
SERMON, con cccccoccesesscaveeos 50 
Kons évcesadtedustentuvens 75 
TSI, 6 ccccccindscbhecncnasesaa 75 
ES. onc kc sawes deh peccutade 75 


2 
150 
117 
180 
180 
160 
170 
160 

60 
170 

25 
130 

50 
150 

90 

30 
110 

70 
110 

90 

90 

70 

90 

40 

70 

15 

70 

90 

60 

32 

50 

32 

60 

60 

40 

60 

65 

65 

40 


3 
125 
94 
120 
90 
127 
138 
127 
55 
138 
25 
100 
50 
120 
70 
30 
85 
60 
85 
75 
75 
60 
75 
35 
60 
15 
60 
75 
50 
26 
40 
26 
45 
45 
30 
45 
50 
50 
35 


4 
75 
55 
96 
82 
82 
86 
82 
50 
86 
25 
80 
45 
80 
55 
30 
65 
45 
65 
60 
60 
45 
60 
35 
45 
10 
45 
45 
40 
19 
28 
19 
35 
35 
25 
35 
35 
38% 
30° 


5 


25 
55 
35 
60 
45 
24 
50 
35 
50 
45 
45 
35 
45 
25 
35 
10 
35 


25 
18 
30 
33 
25 


40 


25 
25 
27% 
20 
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RATES ON DIFFERENT COMMODITIES FROM 
NEW YORK TO CHICAGO, 1867-1889° 


Commodities—(Rates in cents per 100 pounds). 

Dry Nails Beer 
Date Goods Tea L.C.L.C.L. L.C.L. C.L. 
WBST—-NOV. wccccccccccceses 202 202 86 86 127 138 
IBEB—HAGE, 2000 cccccscvesss 149 149 82 82 127 120 
Ovt. 70 50 50 127 55 
Dec. 202 86 86 55 138 
45 45 45 45 45 
188 82 82 127 127 
25 25 25 25 25 
150 80 80 100 100 
1870—July 50 45 45 50 50 
Dec. 180 80 80 120 120 
I, theses sccandaul 30 30 30 30 30 
th. «saw ss eodwenw au 125 125 65 65 85 85 
1BTB—-AGE, «cccccccccccscee 75 75 45 45 60 60 
: crbcoveccsgueoie 125 125 65 65 85 85 
1873—Apr. .....eeeeececes 100 100 60 60 75 75 
BO, cncccacereensene 27 27 18 18 18 18 
1874—Jan. 100 60 60 75 75 
CG bcos fa ckueen eee 75 45 45 60 60 
1875—Jan. 100 60 60 75 75 
30 20 20 20 20 
75 45 45 + +#&«3+60 60 
15 10 10 15 15 
50 30 30 40 40 
1877—Oct. 100 45 45 45 45 
1878—Feb. 75 40 40 40 40 
REP, oc cies cvsccesens 45 19 19 19 19 
60 28 28 28 28 
45 19 19 19 19 
75 35 35 35 35 
75 35 35 35 35 
50 25 25 25 25 
75 35 35 35 35 
75 35 35 35 35 
75 35 30 50 30 
75 38% 33 50 33 
50 30 25 35 25 
75 35 30 50 50 


8Abridged by Walter C. Noyes, American Railroad Rates, from 
Report of the I.C.C. for 1902, Appendix G, Part 2. 
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About 1881, we find a fairly definite schedule of rates 
emerging. From that date to the present time, we may 
speak intelligibly of a general level of rates. The trend 
of freight rates had very probably been consistently down- 
ward since the early sixties, but the tremendous divergence 
between the rates of competitive and non-competitive points 
seems to have obscured the fact. But from 1880 to 1900, 
the downward movement was steady, continuous, and de- 
cidedly marked. The following table? will indicate in a 
rough way this declining charge for freight transportation : 

Most authorities agree that this fall in the general freight 
rate level amounted to at least 50 per cent between 1870 
and 1900.* 

When the Interstate Commerce Commission in 1887 began 
its work, the great systems of railroads had already de- 
veloped a fairly consistent system of freight rate tariffs 
for most of the United States. This infinitely complex rate 
structure had been slowly and most painfully evolved 
through fifty years of uncontrolled competition. This pro- 
cess of development of the general rate structure had been 
accelerated during the seventies and eighties by various 
forms of coéperative action on the part of the railway 
managers. 





29 Interstate Commerce Commission Report, p. 406; World Al- 
manac, 1922, p. 185. 


Mills Per Mills Per 

Year Ton-mile Year Ton-mile 
a errr 1.236 a ee .898 
DED Sndleee cwee's<aduys 1.236 878 
a 1.124 DE atsadeswasdiends 860 
ee > 1.057 St thibe ravens senna 839 
aE 1.042 epee 806 
SE nh vaddéuwecs’ ened 1.036 Sl dcvbdwesenetenes 798 
 g Se 1.001 SD cccbiusbiwseneces 753 
aa -922 DE Divieéwesckaasaus 724 
Te avisrtanaseouaa 941 Gy aneededcensdetas 729 
BEE. seiuesvnccocweal 895 Re eae 750 


*Walter C. Noyes, American Railroad Rates, pp. 169-177. 
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During the first fifteen years of its existence, the Com- 
mission never had occasion to consider, in a constructive 
way, the general level of rates. It is decidedly doubtful 
whether the Commission had any legal power, under the 
Act of 1887, to enter into the question of advancing or re- 
ducing the general rate level. At any rate, for fifteen years 
it limited its action to considerations of specific rates al- 
ready in operation, and in these cases to a consideration of 
the question as to whether a given rate was just and 
reasonable. 

During this period there was a steady decline in the 
general level of rates. Measured in terms of mills per 
ton-mile, this downward trend is shown by the above table 
compiled by the Commission in 1903. 

From 1890 to 1899, this decline in the average freight 
rates was approximately 23 per cent. However, this tre- 
mendous reduction in the rate charges was not ascribable 
to any policy on the part of the Commission. Some reduc- 
tions had been made in specific rates on findings of the Com- 
mission, but probably the greater part of these reductions 
was due to the policy of the various roads in charging 
rates much lower than those found reasonable by the Com- 
mission. In other words, a study of the published rates 
during this period would not show the marked decline indi- 
cated by the above table, but the practice of rebating had 
become the rule rather than the exception among the car- 
riers.® 

During 1897, an extended period of business prosperity 
began in this country. By 1902, this had assumed the pro- 
portions of a nation-wide boom. Practically all lines of 
industry were operating at high speed. Prices and wages 
advanced rapidly all along the line. About the end of 1899 
the carriers had begun to advance their freight rates. At 
first this was done very slowly, but as the business pros- 
perity of the country continued to develop, the carriers 


59 I1.C.C. Report, p. 388. 
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began to publish an ever increasing number of advanced 
commodity tariffs. 

In November, 1903, the carriers informed the Commis- 
sion, through tariffs required by the Act of 1887 to be filed 
with them, that a general advance in rates was contem- 
plated. The newspapers and magazines of the country 
began to discuss the situation at length. Shippers, business 
men’s organizations, chambers of commerce, and politicians 
began to urge the Commission to action. Consequently, on 
December 1 they ordered an ex parte hearing on the subject 
of certain of the proposed advances. The specific rates 
designated for consideration were those on grain, grain 
products, dressed meats, and provisions moving in Official 
Classification Territory. 

This was an epoch-making case in the history of the 
growth of the Commission’s power over the general level of 
rates. For the first time the Commission assumed juris- 
diction over rates not yet in existence; or probably it would 
be more accurate to say that they, for the first time, held 
hearings to determine the justice and reasonableness of 
rates not yet in force. For the first time they considered 
the whole question of a general advance in freight rates 
and of the bases upon which such an advance might be 
predicated. The whole proceeding was extra legal, and it 
was eight years before the Congress gave the Commission 
specific legal authority for what it did by extra legal pro- 
cedure in 1903. 

The carriers had never been calied upon to present their 
case in this way before, consequently their evidence and 
arguments lacked attention to detail, logical continuity, and 
the strong economic foundation of those presented in the 
great advance rate cases since 1910. The shippers’ side of 
the case was not presented at all. The chief purposes of 
the whole proceedings seem to have been (1) to collect suffi- 
cient data to allow the Commission to express its opinion 
on the question of a general advance in rates, and (2) to for- 
mulate an expression of what the Commission would con- 
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sider a legitimate basis upon which such a general advance 
might be predicated. 

In its conclusion, based on the data presented by the 
carriers, the Commission declared that the advances were 
not warranted, except as to minor increases in the rates on 
packing house products and to the restoration of previously 
existing rates on iron and iron products. Since the hear- 
ings were ex parte, and probably extra legal, the Commis- 
sion could not order the carriers to cancel the proposed 
higher rates. However, they contented themselves with 
a suggestion that the carriers do this, and assured them 
that “unless on or before the 15th day of May, 1903, these 
rates are readjusted in accordance with the views here ex- 
pressed, proceedings will be begun against the several lines 
which will put directly at issue the rates involved.’”® 

But it was in the attempt to formulate a legitimate basis 
upon which a general advance might be predicated that we 
find the real significance of the case. The carriers had 
presented two bases as their grounds for increasing rates: 
(1) an increase in expense of operation, and (2) their 
right to participate in the general prosperity of the country. 
The Commission carefully canvassed both of these propo- 
sitions, ultimately admitting their acceptance of the first 
when it could be demonstrated that the increase in cost of 
operation was endangering the fair return on capital invest- 
ment which the owners of the roads had a right to expect,’ 
and their unqualified acceptance of the second.* Strangely, 
we do not find the carriers emphasizing this latter proposi- 
tion in any of the later general rate advance cases. On 
the other hand, they base practically all of their later de- 
mands for increase on the former contention. On the most 
fundamental problem encountered by the Commission, in 
this case, namely, how to determine what would be a fair 
return to the carriers, Commissioner Prouty suggests the 
lines of reasoning which he so forcefully followed in the 


69 I.C.C. Report, p. 489. 
79 1.C.C. Report, p. 404. 
89 I.C.C. Report, pp. 405, 406. 
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great eastern advanced rate case of 1910 and which the 
Congress wrote into the Transportation Act of 1920. These 
will be discussed in detail in the following case, and there- 
fore will not be considered at this point. 

Probably the most important case ever brought before 
the Interstate Commerce Commission was the 15 per cent 
case of 1910. This case marks a significant and far-reach- 
ing change of attitude on the part of the Interstate Com- 
merce Commission, and probably of the public, also, toward 
the railways of the country. It marks the official recogni- 
tion by the Interstate Commerce Commission of the general 
level of freight rates, of the tremendous significance of that 
level of rates, and of the assumption of power by the 
Interstate Commerce Commission to manipulate the general 
level of rates when the revenue needs of the carriers re- 
quire such drastic action. 

To review this important case as briefly as possible: In 
the early summer of 1910, all the roads in the Official Classi- 
fication Territory filed tariffs on a generally advanced scale. 
These advances were not exactly uniform on all classes 
and commodities; in fact, several of the most important 
commodity tariffs were left untouched, e.g., those on coal, 
coke, grain, and grain products, pig iron, ore, bricks, and, 
in general, on all the heavier and cheaper commodities trans- 
ported. The advances, however, affected all the class rates 
and over one hundred and fifty commodity rates, and the 
advances were calculated to raise the general freight rate 
level approximately 15 per cent. 


The same general advances in rates were filed by, and on 
behalf of, the Western roads. These advances were to take 
effect on August 1, 1910. In the meantime, however, the 
Congress amended the Interstate Commerce Act, on June 
18, 1910, to give the Commission the power to set aside any 
change in rates until the case could be presented to that 
body. 

Furthermore, the act states that, “At any hearing in- 
volving a rate increased after January 1, 1910, or of a rate 
sought to be increased after the passage of this act, the 
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burden to show that the increased rate, or proposed in- 
creased rate, is just and reasonable shall be upon the com- 
mon carrier.’ 

The roads, under official pressure, agreed to postpone the 
effective date of their advanced freight tariffs until Novem- 
ber 1, 1910. Later this date was advanced to February 1, 
1911, and again to March 15, 1911, in order to allow the 
Interstate Commerce Commission time to consider the vast 
amount of evidence submitted. 

The case was tried in two sections, one concerning the 
roads in the Official Classification Territory, the Eastern 
Case, and the other affecting all other roads, the Western 
Case. The two hearings were conducted simultaneously, 
and substantially the same conclusion was reached by the 
Interstate Commerce Commission in the two cases. 

The significance of these cases for the purpose of the 
present study is threefold. In the first place, the roads 
were demanding a substantial increase in the general level 
of freight rates. Previous to that time, the Interstate Com- 
merce Commission had been concerned chiefly with matters 
of discrimination, of market competition, of local rate rela- 
tionships, in general with the question of the reasonableness 
of individual rates. Now, for the first time, they find 
themselves confronted with the infinitely more complex 
and more significant problem of a general advance in the 
whole tariff schedule for freight. 

In the second place, the roads based their demands for 
a general advance in rates on a new proposition. A few 
exhibits were presented attempting to show that the new 
tariff schedule would tend to eliminate certain unfair dis- 
criminations existing under the schedule of rates to be dis- 
placed. However, this argument was never pressed, and 
it was entirely overshadowed by the main argument of the 
roads that the advances proposed were justified on the 
grounds of increasing cost of operation—in other words, on 
the revenue needs of the carriers. 


#20 I.C.C. Report, p. 253. 
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In the third place, this case is of particular importance 
for the purpose of the present study because of the assump- 
tion by the Interstate Commerce Commission of the power 
to allow or deny a general advance in the whole fabric of 
transportation rates and the equally important assumption 
by them of jurisdiction over the question of the basis upon 
which such an advance would be considered legitimate. 

In justification of their demand for an advance in the 
general level of rates, the railroads presented an over- 
whelming mass of detailed information, all tending to prove 
that the advance was necessary on account of the increasing 
cost of railroad operation. In support they cited the fact 
that for thirteen years the general level of prices have been 
steadily mounting.’® To show that the railroads had not 
escaped this general advance, they presented a great variety 
of exhibits showing the advances in labor costs and in ma- 
terials cost to them. These exhibits in general indicated 
that the labor advances aggregated from 5 to 8 per cent in 
1910 alone, and for the previous nine years approximately 
30 per cent. They also indicated a marked advance in prac- 
tically all materials consumed by the roads in quantity. No 
case in the history of the Interstate Commerce Commission 
had ever been presented with such careful analysis of all 
relevant factors. In summing up the whole of the evidence 
submitted by the carriers, the Commission states the case 
in one sentence: 

“The justification presented by the carriers is the need 
of additional revenue, and the question presented to us is, 





10Dun’s Index Number 


BEET ccccccvececccccecs TEMES TORE cccvcccccucecseece 97.192 
BOS cccccccccccccccess TU TD cecpvesscccccesses 98.315 
BBD cccccccccccccccccs | ee eee 105.216 
BBD ccccccccccccccoses SLATS 190T 2 ccvccccvcccvcccs 113.660 
BEER .ccccccccccccvcess CARED BSB on cvcvscccccc cece 108.174 
BRM cccccccccccsvccces WOL.GID  BEED .. cccccvcececcosccs 119.021 
BBG .ncccccccccscccese 99.456 1910 ......cccccccccces 119.168 


—Wholesale Price, Index World Almanac, 1922. 
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are these defendants justified in laying their additional 
transportation burden upon the people for the purpose of 
obtaining greater net revenue?” 

For the first time in the history of the Interstate Com- 
merce Commission this problem was presented to them 
for solution. The members of the Commission frankly 
recognized that there was no basis in law or precedent for 
assumption by them of such jurisdiction. However, they 
also recognized that the time had come when the exigencies 
of the case forced them to such assumption. Commissioner 
Prouty says: | 

“Strictly speaking, this Commission has no jurisdiction 
to hear and determine that question. We have no authority, 
as such, to say what amount these carriers shall earn, nor 
to establish a schedule of rates which will permit them to 
earn that amount When, as here, there is involved 
the propriety of advances which affect the entire rate 
fabric . . .. and when that advance is justified mainly 
upon the ground, not of commercial conditions, but the lack 
of adequate revenue upon the present rate basis, this Com- 
mission must determine the fundamental question.”™ 

After an exhaustive consideration of all evidence submit- 
ted, in the light of the above question, the Commission de- 
cided that the revenue needs of the carriers did not warrant 
such an advance in the general level of rates. In arriving 
at this conclusion, the Commission considered four relevant 
factors. In the first place, the average rate of interest paid 
by all the railroads of the country upon their funded debt 
during the past fifteen years had been reduced from 4.69 
per cent to 3.90 per cent. This represented a saving of 
approximately $77,000,000 per year. In the second place, 
the Commission predicted an increase in the amount of 
profitable traffic to be handled by the roads. In the third 
place, the Commission were of the opinion that labor and 
materials costs to the roads would not continue to advance 
as they had done in the past. In the fourth place, the Com- 
mission declared that no general advance in rates predicated 


1120 I.C.C. Report, pp. 247, 248, 249. 
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upon the revenue needs of the carriers was warranted until 
they were assured that the carriers had exhausted every 
reasonable effort for economy in their business.** 

Although the general level of freight rates was not af- 
feted by this case, it marks a most significant turning-point 
both in the history of transportation rate levels in this 
country and in the attitude of the Interstate Commerce 
Commission relevant to the general level of railroad rates. 

For the first time the Interstate Commerce Commission 
assumed jurisdiction regarding the general rate level. For 
the first time the Interstate Commerce Commission officially 
recognized the revenue needs of the carriers to be a legiti- 
mate basis upon which to predicate a change in the general 
rate level.** For the first time the shippers and the general 
public were forced to recognize that the downward trend 
of rates, which had been consistent during the previous 
forty years, was definitely ended. 

In concluding its findings on the 1910 case, the Commis- 
sion had promised that if the actual results should later 





1220 I.C.C. Report, p. 279. 

18°The question of revenue is therefore fundamental and ever 
present in all considerations as to the reasonableness of railroad 
rates, although it may not be, and seldom is, where single rates are 
represented, the controlling question.”—20 I.C.C. Report, p. 248. 

“Our railroads should be kept in a high state of efficiency, and the 
railroad charges should be sufficient to permit this. Necessary ex- 
tensions and improvements should be made, and the treatment of 
our railroads by the public should be such as will inspire that con- 
fidence in the investing public nesessary to obtain the funds for 
such additions.”—20 I.C.C. Report, p. 250. 

“. . .. We should allow rates which will yield to this capital (in- 
vested in railroad property) as large a return as it could have ob- 
tained from other investment of the same grade. If rates formerly 
in effect have become insufficient, then higher rates should be per- 
mitted.”—20 I.C.C. Report, p. 262. 

“If, therefore, we are to rely in the future, as we have in the past, 
upon private enterprise and private capital for our railway trans- 
portation, the return must be such as will induce the investment. 
It is, therefore, not only a matter of justice, but in the truest public 
interest that an adequate return should be allowed upon railway 
capital.”—20 I.C.C. Report, p. 263. 
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demonstrate that their forecast of the future was wrong, 
they would consider this ground for reopening the case.‘ 
As a matter of fact, that is exactly what happened. The 
year 1910 proved to be in many ways the most profitable 
one for the railroads between 1906 and 1916. After 1910, 
labor and materials costs to the roads continued to advance. 
Enormous expenditures for new plant and equipment had 
to be made. Net operating income for the next four years 
fell below that of 1910 by an average of over $20,000,000 
annually, and in none of them did it reach the high mark 
set in 1910. 

Consequently, in 1914, we find the carriers in Official 
Classification Territory again appearing before the Com- 
mission with a plea for a general advance in the level of 
freight rates. On this occasion the increases requested 
amounted to a general advance of about 5 per cent. Again 
an enormous amount of statistical evidence was submitted 
by the roads to prove their urgent need for more revenue; 
but again the Commission met their desperate plea with 
obstructive arguments and with a set of ten suggested 
methods for increasing their revenues which ranged all 
the way from the highly practical suggestion of improving 
their methods in the purchase and use of fuel to the very 
dubious one of requesting an increase in passenger fares 
from the states in the Central Freight Association Territory 
with the confident assurance of the Commission that “the 
people of those great states will cheerfully acquiesce.” 
Commissioner Daniels (dissenting) says of these sugges- 
tions: “.... Many of them are interesting and signifi- 
cant, others are more or less conjectural, and most of them 
remote in possible effect.’’** 

In fact, the Commission admitted the need of more reve- 
nue on the part of the carriers. In the first sentence of 
their findings on this subject, they say: “In view of the 
tendency towards a diminishing net operating income, as 


1420 I.C.C., p. 305. 
1531 I.C.C. Report, p. 407 et seq. 
1631 I.C.C. Report, p. 435. 
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shown by the facts described, we are of the opinion that 
the net operating income of the railroads in Official Classi- 
fication Territory, taken as a whole, is smaller than is de- 
manded in the interest of both the general public and the 
railroads.”** It is a bit difficult to understand how this 
frank admission could have been the basis for nothing more 
substantial in the way of assistance than advice of very 
doubtful value. 

As a matter of fact, the roads of the Central Freight As- 
sociation Territory—that is to say the western third of the 
lines petitioning for the advance, were allowed to increase 
certain of their rates, but not by any means to the extent 
requested. 

During the next year, many requests for advances in 
specific rates were presented by the carriers. With only 
a few minor exceptions all of these requests were denied 
by the Commission. In practically all of these cases, a very 
sharp conflict of opinion showed itself among the members 
of the Commission. Commissioners McChord and Daniels 
were convinced that the carriers had proved beyond a 
shadow of doubt that they were facing a desperate situa- 
tion, and consequently must be accorded speedy relief in 
order to avoid a general catastrophe. 

However, about the middle of 1915, the roads of the 
whole country began to feel the effects of the gigantic 
movement of supplies destined for the warring nations of 
Europe. The year 1916 (June 30, 1915, to June 30, 1916,) 
brought to the roads the greatest period of prosperity they 
had ever known. All questions of increase in freight rates 
were forgotten for the time being. The great problem 
facing the carriers was how to handle the enormously in- 
creased traffic without hopelessly congesting their eastern 
terminals. Instead of advancing, it is probably true that 
the general level of freight rates decreased slightly during 
1916. At least, the rates in terms of mills per ton-mile de- 
creased from 7.22 to 7.07. This decrease was not due to an 





1731 I.C.C. Report, p. 435. 
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actual decrease in any specific rates, but rather to an in- 
crease in the length of the average haul and to an increase 
in the amount of traffic moving under low commodity rates. 

But the increase in operating revenue was soon over- 
hauled and swallowed up in the tremendous increase in 
operating costs. Prices of materials which the railroads 
had to purchase in competition with all the allied nations, 
and the wages of labor which had to be paid in competition 
with war industries and the Federal Government, began to 
increase by gigantic strides. To accentuate the difficulties 
of the carriers, a severe congestion of traffic began to show 
itself on the lines reaching the eastern seaboard. Also, on 
September 3, 1916, Congress passed the Adamson Law, 
which, it was estimated, would increase further the labor 
cost of the roads by approximately $100,000,000 annually. 

Consequently, during March, 1917, all the roads of the 
country applied to the Interstate Commerce Commission for 
permission to increase the rate tariffs by about 15 per cent. 
The carriers urged the Commission to act with all possible 
dispatch, since they considered the situation very serious. 
They even proposed, at the preliminary hearing, that they 
be allowed to make a horizontal increase in all rates except 
those on a few specified commodities without the delay 
consequent to the making and publication of entire new 
schedules. The Commission denied this request, however, 
and spent over three months in holding hearings, studying 
the mass of data submitted, and in considering the whole 
subject of railway finance. 

Finally, on June 27, the Commission published its findings 
on the Case. The proof submitted was declared to be in- 
conclusive in showing any necessity for a general increase 
in rates. Certain minor increases were allowed on coal, 
coke, and iron ore in the southern district, and on coal and 
coke in the western district. The eastern lines were al- 
lowed a substantial increase in their class rates. 

Again we find a strong dissenting opinion expressed by 
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certain members of the Commission.'* Three months con- 
vinced the majority of the utter inadequacy of the relief 
granted. In their report, the Commission had promised to 
keep in constant touch with the situation through monthly 
reports from the carriers and to grant relief should it be- 
come necessary at any time in the immediate future.’® In 
pursuance of this policy, the Commission, by an official 
order and without a formal hearing, allowed an advance, 
on agreat number of commodities, to the eastern carriers 
on March 12, 1918. The United States was drawn into 
the maelstrom of the Great War almost a year before this 
advance was granted, and it was becoming more evident 
every day that the Federal Government would be forced 
to assume control of the railroads for a successful prose- 
cution of the war. A few months later this step was taken, 
and for the next twenty-six months the control of freight 
rates was in the hands of the Director General of Railroads 
and his staff. 

One of the first great problems confronting the Director 
General of Railroads was the extreme necessity for an 
increase in railroad revenue. Prices of materials and wages 
of all types of labor had advanced very greatly during the 
past three years. On May 25, 1918, the Director General 
had issued an order advancing the wages of railroad labor 
approximately 16 per cent. This advance was estimated 
to cost the roads $360,000,000 annually, and it was made 
retroactive to January 1. On the other hand, only minor 
advances in rates had been allowed by the Interstate Com- 
merce Commission. Consequently, on May 25, 1918, the 
Director General ordered a general advance in all freight 
and passenger rates. The advances in freight rates were 
in general horizontal and amounted to approximately 25 





18Commissioner Harlan dissenting as to the adequacy of relief 
granted to the Eastern lines (45 I.C.C. Report, pages 326-330) ; Com- 
missioner Meyer dissenting in part (45 I.C.C. Report, pp. 330-335) ; 
and Commissioner McChord dissenting from the entire majority re- 
port (45 I.C.C. Report, pp. 335, 336). 

1945 I.C.C. Report, p. 325. 
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per cent. It was estimated at the time that this increase 
would allow the roads to earn the standard return contem- 
plated in the Federal Control Act of March 31, 1918. How- 
ever, this proved to be an unduly optimistic estimation. 
It was admitted at the time that the result of this increase 
was altogether conjectural. As a matter of fact, the earn- 
ings of the carriers for 1918 fell short of the standard re- 
turn (an average of the returns earned for 1915, 1916, and 
1917) by over $300,000,000, and by the end of the year 1919 
this amount of depreciation in earnings was well over 
$300,000,000.*° 

It would be utterly impossible to estimate what increases 
in freight rates would have been necessary to enable the 
carriers to earn the standard return. It probably would 
have been quite impossible to raise rates to such an extent 
without completely disrupting the industry of the entire 
country. At any rate, the Director General deliberately 
allowed the roads to operate at a gigantic loss of income, 
and passed the defiicit on to the taxpayers. 

During the latter part of 1919, it became increasingly 
evident that the temper of Congress and of the country 
would force the speedy return of the roads to private con- 
trol and operation. To have done this without making 
drastic changes in the general rate level would have been 
disastrous to the carriers. Prices were mounting danger- 
ously. The roads had been unable to earn an adequate 
return during the previous year by the gigantic sum of 
almost a billion dollars. Railroad laborers had been in- 
sistently demanding enormous increases in wages. Conse- 
quently, when the roads were returned to their owners on 
March 1, 1920, the Government agreed to continue the 
guarantee period for another six months. That the level 
of rates was hopelessly inadequate to support the carriers 
is clearly shown by the fact that the Government has had 





20As corrected to December 1, 1923, this figure was $944,693,304.28, 
and there were at this time 604 cases still pending. 37th Annual 
Report of the I.C.C., p. 28. 
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to pay the roads over $500,000,000 on account of this guar- 
antee.*: To make the situation even more desperate, the 
first decision of the newly created Railroad Labor Board, 
made on July 20, 1920, increased the wages of railroad 
laborers by the estimated amount of $600,000,000 .per 
annum. 

But the Transportation Act of 1920 had laid upon the 
Interstate Commerce Commission the duty of establishing 
rates under which the carriers of the country as a whole, 
or as a whole in such rate groups as the Commission might 
designate, would earn a fair return upon the aggregate 
value of the railroad property used in the service of trans- 
portation. Furthermore, Congress interpreted this fair 
return, for the guidance of the Commission during the 
next two years, as a net return of 514 per cent, with an 
additional one-half of 1 per cent at the option of the Com- 
mission, on the value of all railway property used in the 
transportation service. Since the income of the carriers 
had fallen short of this amount during the previous year 
by an immense amount, and since the expense of operation 
had been increased by a wage advance of probably $600,- 
000,000, it was apparent to everyone that the Commission 
would be compelled to make an immediate and most drastic 
advance in rates. 

Consequently, the Commission held an ex parte hearing, 
beginning on July 6, and rendered its decision on July 29. 
At this hearing, the Commission divided the entire country 
into four rate groups, and attempted to determine the in- 
crease of rates in each group necessary to allow the car- 
riers of that group as a whole to earn an average net return 
of 6 per cent on the value of their active railway property. 
The carriers of each group were asked to make their own 
estimates of the rate advances necessary in their group. 





21To December 1, 1923, the government had paid $501,322,674.72, 
and there were still 202 cases to be settled. The Commission esti- 
mated that these would require a further expenditure of $34,677,- 
$25.38, or a total of $536,000,000. 37th Annual Report of the I.C.C., 
p. 25. 
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The original estimates presented by the carriers were as 
follows: For the eastern group, 30 per cent; for the 
southern group, 31 per cent; and for the western group, 
24 per cent.2? After the decision of the Railroad Labor 
Board on July 20, 1920, these estimates were revised as 
follows: For the eastern group, 39.75 per cent; for the 
southern group, 38.91 per cent; for the western group, 
32.03 per cent.** After a very hurried study of the statis- 
tics submitted by the carriers and the shippers, the Inter- 
state Commerce Commission allowed advances in the ag- 
gregate only slightly below the demands of the carriers. 
In the eastern group, freight rates were advanced 40 per 
cent; in the southern group, 25 per cent; in the western 
group, 35 per cent; in the Mountain Pacific group, 25 per 
cent. In addition to these group advances, the Interstate 
Commerce Commission allowed general advances through- 
out the country as follows: a 20 per cent increase in all 
passenger fares; a 20 per cent increase in baggage rates; 
a surcharge of 50 per cent in sleeping and parlor car rates, 
the increase to go to the carrier and not to the company 
owning the special service cars; and a 20 per cent increase 
on all milk and cream shipped on passenger trains. This 
was the greatest advance which had ever been allowed by 
the Interstate Commerce Commission. It was estimated 
at the time that this increase in rates would increase the 
revenue of the carriers by $1,500,000,000 annually. 

This case, known as Ex Parte 74, introduced two ques- 
tions of tremendous importance. First, the Congress had 
ordered the Interstate Commerce Commission to establish 
rates under which the carriers could earn a net operating 
income of 51% per cent, or, at the option of the Commission, 
6 per cent. But Congress had not stated, except in most 
general terms, what should be the base upon which this re- 
turn must be calculated. Patently, this was quite as signifi- 
cant as the rate of return which was to be allowed. So far 
as the public which pays the rates is concerned, it would 


"58 1.C.C. Report, page 243. 
"Railway Age, Vol. 69, p. 224. 
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make no material difference whether 8 per cent would be 
allowed on an estimated property valuation of $10,000,000,- 
000 or 4 per cent on $20,000,000,000—the same rate 
charges would have to be paid in either case. Consequently, 
when the Congress and the Commission fixed the rate of 
return to be allowed at 6 per cent, the question of first im- 
portance was that of an evaluation of the railroad property 
for the purpose of rate-making. 

The Commission had been engaged for some years in 
this work of evaluating the railroad property. This work 
had not been concluded when Ex Parte 74 was submitted. 
But the work had progressed to such a stage that the 
Commission was able to confidently assign definite tenta- 
tive values to the carriers of the various groups for the 
purpose of this rate determination. The fact that this ten- 
tative value did not have to be changed two years later 
when the evaluation was practically completed, except to 
account for the additions of plant and equipment made dur- 
ing these two years, shows the accuracy with which this 
first estimate was drawn. This evaluation of railway prop- 
erty for each of the divisions, as accepted by the Commis- 
sion in Ex Parte 74, was as follows: 





Hemeber® STOUR. . occ ccccccccces $ 8,800,000,000 
Southern group................ 2,000,000,000 
Western and Mountain Pacific 
groups combined............. 8,100,000,000 
0 Se eee e $18,900,000,000 


The second great problem met by the Commission in 
Ex Parte 74 was the manner of effecting these necessary 
rate increases. That a great increase had to be allowed 
immediately was evident to all. But whether this increase 
should be made horizontally on all rates or should be allo- 
cated to those commodities which the Commission thought 
could best bear the increase was the question. The Com- 
mission met this fairly, admitting that a horizontal in- 
crease would throw out of line all previously existing differ- 
entials and all rate relationships. However, they declared 
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that any attempt to advance rates piecemeal would result 
in endless confusion, delay, and probably greater injustice 
than would the horizontal advance. Furthermore, the 
carriers promised to make any modifications in individual 
rates that the Commission might find necessary in order 
to remove an injustice caused by this horizontal advance, 
without the necessity of a formal hearing. The fact that 
over a million such minor changes were made during the 
next year indicates the amazing complexity of our freight 
rate system and the infinitely difficult task confronting the 
Interstate Commerce Commission during the period of rapid 
changes in prices. 

During hearings on Ex Parte 74, the various State Com- 
missions having control or influence over railroad rates in 
the various states were requested by the Interstate Com- 
merce Commission to send representatives to sit with them 
on the case. In response to this request, the State Commis- 
sions selected three representatives, who heard the entire 
proceedings, and made a report approving, in general, the 
findings of the Interstate Commerce Commission. These 
representatives of State Railway Control, and also the 
Interstate Commerce Commission, requested the various 
State Control Boards to make adjustments in intrastate 
rates to conform with the changes made in interstate rates 
by Ex Parte 74. Most of the states complied with this 
request voluntarily. Some few refused, either as a matter 
of policy on the part of the State Commissions, or in con- 
formity with restrictive state legislation. In a series of 
very significant decisions during 1921, the Interstate Com- 
merce Commission overrode these state commissions and 
ordered that intrastate rates be brought into line with inter- 
state rates.** The question at issue reached the United 
States Supreme Court in 1922 on appeal in the famous 
Wisconsin Passenger Fare cases. In one of the most im- 
portant decisions ever made by that tribunal relating to 


2459 I.C.C. Report, p. 391 (Wisconsin); 59 I.C.C. Report, p. 290 
(New York). 
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the control of transportation rates by public authority, the 
power of the Interstate Commerce Commission to order 
revisions of intrastate rates was upheld. In other words, 
the practically absolute power of the Interstate Commerce 
Commission over railroad rates has the sanction of the 
United States Supreme Court. 

But the power of the Interstate Commerce Commission 
over rates, and over the income to be allowed the carriers, 
is limited by a factor entirely outside the jurisdiction of 
the Supreme Court. Within three months of the time of 
the decision in Ex Parte 74, the United States was in the 
grip of a terrific business depression which lasted for al- 
most two years. The farming and stockraising industries 
were most seriously affected. Many products of the farm, 
ranch, and orchard, which had been produced at enormous 
expense during the peak of prices in 1920, had to be sold 
at less than pre-war prices. Not in forty years had the 
South and Central West suffered such a catastrophe. Con- 
sequently, the tremendous increase in freight rates was at- 
tacked most bitterly as one, and probably the most im- 
portant, of the factors causing the business collapse. From 
the agricultural and stock-raising sections of the country, 
the Interstate Commerce Commission began to be deluged 
with earnest, and exceedingly persistent, demands for relief 
from the exorbitant freight rates. Even the very existence 
of the Interstate Commerce Commission was threatened. 
Some relief was apparently necessary to prevent still further 
depression in all the farming sections and in all the varied 
groups of industries depending upon those sections, which 
probably means a vast majority of the business industries 
of the United States. 

Consequently, in August, 1921, the Interstate Commerce 
Commission suggested to the carriers in the Western and 
Mountain Pacific groups that reductions to a maximum of 
20 per cent be made in their rates on livestock.** The rail- 
roads accepted these suggestions and made the reductions 





"63 I.C.C. Report, p. 107. 
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in rates recommended. In October of the same year the 
Commission, after a formal hearing, ordered reductions 
averaging from 10 per cent to 22 per cent on grain, grain 
products, and hay.** In addition to these general reduc- 
tions in freight rates, the Commission reported over a mil- 
lion changes in individual rates during the year, most of 
which were reductions. 

These reductions failed to bring prosperity to the farmers 
and stockmen, consequently, the bitter attack on the high 
freight rates continued. In January, 1922, the carriers 
voluntarily reduced rates on carload lots of most of the 
agricultural products by 10 per cent. Before this step was 
taken, the Interstate Commerce Commission had begun 
hearings on the whole subject of freight rates and their 
relation to the price debacle of 1920-1921. These hearings 
were begun in December, 1921, and continued through the 
first half of May, 1922. 

The Commission in rendering its decision stated that 
three great questions had been presented during the pro- 
ceedings. The first of these was, “what should be a fair 
return to the carriers on and after March 1, 1922?” That 
day marked the end of the period during which the Congress 
had set the minimum returns to the carriers at 514 per cent. 
It was now the duty of the Commission to determine this 
figure for the future. Naturally, this had to be done before 
the Commission could proceed with a revision of freight 
rates. The problem was solved by the Commission arbi- 
trarily setting 534 per cent as the fair return contemplated 
by Section 15a of the Transportation Act of 1920. 

With this question answered, the Commission faced the 
equally important and immeasureably more complicated 
one of determining “what rates, fares, and charges are those 
which will most nearly produce a fair return, as provided 
in Section 15a?" On this question, the Commission spent 
months of onerous toil. The situation was a most peculiar 


"64 I.C.C. Report, p. 85. 
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one. Eighteen months before the Commission had care- 
fully calculated the level of rates that, they estimated, would 
yield to the carriers as a whole 6 per cent on the aggregate 
value of active railway property. But almost immediately 
after this calculation, and the consequent adjustment in 
rates, had been made, the debacle of prices of 1920 upset 
those, along with many other calculations. As a matter 
of record, the carriers during 1921 earned only a little over 
one-half of the net operating income which had been con- 
sidered a fair return by the Commission. The figures for 
the various groups were as follows: eastern group, 3.3 per 
cent; southern group, 2.6 per cent; western and Pacific 
group, 3.5 per cent, and for all the Class 1 carriers of the 
United States, 3.31 per cent. 

The question immediately arose as to the responsibility 
of the Federal Government in this case. Was Section 15a a 
legal guarantee? Should the Federal Government assume 
the responsibility of making good any deficit in net oper- 
ating income under Section 15a when the Interstate Com- 
merce Commission had absolute power to set rates? 

The Commission answered this question categorically by 
stating that “determination of the percentage implies or 
carries with it no guaranty.”** This was the same position 
as that stated by the Commission in the proceedings in 
the case on rates on grain, grain products, and hay, in 
which the commission said: “The duty cast upon the Com- 
mission by Section 15a is continuing, and looks to the 
future. It does not constitute a guaranty to the carriers, 
nor is the obligation cumulative. ... . What is contem- 
plated by the law is that in this exercise of rate-making 
power the result shall reflect the Commission’s best judg- 
ment as to the basis which may reasonably be expected to 
yield the prescribed return.”’** 

Consequently, the Commission set to work to solve the 
third problem presented by this case, namely, to discover 





2868 I.C.C. Report, p. 681. 
"64 I.C.C. Report, p. 99. 
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the adjustment in rates necessary to allow the carriers to 
earn the return agreed upon. It would seem that the nec- 
essary adjustment must be an increase in rates. But the 
Commission had concluded six months before that a further 
advance in rates would probably decrease, not increase, the 
net revenue of the carriers.*° So the Commission decided 
that a further decrease in the general level of rates was 
advisable at this time. 

In making this decision, the Commission pointed out the 
fact that the country was recovering slowly from the effects 
of the tremendous fall in prices, and that the general finan- 
cial condition of the carriers was recovering very rapidly. 
Although the roads in New England had shown an actual 
net operating deficit for nine months, from October, 1920, 
to June, 1921; the other roads of the eastern group had 
shown a deficit for January and February, 1921; the west- 
ern roads for January, 1921; and the southern group had 
shown a profit equal to an annual net operating income of 
only .28 of 1 per cent during February, 1921, all of the 
groups had shown most optimistic recovery during the lat- 
ter part of the year. During one of the last two months of 
1921, every one of the groups had shown a profit at the 
rate of 5 per cent on the accepted valuation of all active 
railway property in that group.** And this steady improve- 
ment in the business of railroad transportation was ap- 
parently continuing at an accelerated speed when the Com- 
mission made its report in May, 1922. 

The Commission also argued that an increase in rates at 
this time might have a disastrous effect on the slow and 
painful recovery being made by the great majority of in- 
dustries in the United States. Consequently, the Commis- 
sion ordered a horizontal reduction in freight rates aggre- 
gating approximately 10 per cent on all class and commod- 
ity rates except those already reduced since the decision in 
Ex Parte 74. And for one time, history seems to be on 


"64 1.C.C. Report, p. 99. 
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the side of the Commission. Economic conditions have 
steadily improved. With the general improvement in in- 
dustry has come a marked increase in the earnings of the 
carriers. The Interstate Commerce Commission has re- 
duced a vast number of individual rates, but the general 
level has been only slightly affected. Doubtless, the car- 
riers could stand a very material reduction in rates at the 
present time. The amount of traffic originated, and the 
number of ton-miles handled last month (October, 1924,) 
exceeded by an immense amount those of any other like 
period in the history of American railroads. 

However, the very thing that has brought about this 
extremely favorable showing of the carriers, namely, the 
steady improvement in industry, has also for the time being 
served to temper the violent agitation for a further reduc- 
tion in rates. Whether the Interstate Commerce Commis- 
sion will attempt to reduce rates on its own initiative, when 
it becomes evident that the standard return can be earned 
on a lower general rate level, remains for the future to 
disclose. 





THE PUBLISHED RATE IN INTERSTATE 
COMMERCE 


JOHN C. WHITE 
University of Texas 


It seems to have been fairly well settled under the old 
English Common Law that common carriers did not owe to 
shippers the duty of serving all equally and without dis- 
crimination. It was only necessary that the charge to the 
shipper should be reasonable. In other words, a carrier 
owed to all the duty of serving at a reasonable rate, but 
there was nothing to prevent its serving favored individuals 
at a reduced rate or for nothing. The interest of the indi- 
vidual shipper in the rates at which his competitor was 
served was not recognized any more than was his interest 
in the price at which the butcher furnished his neighbor 
meat. 

While some of the decisions in this country are in line 
with this rule, yet the majority have not followed it, but 
have, in accordance with the recognized exigencies of the 
situation, established the rule that the common carrier did 
owe to the public the duty of serving all equally and with- 
out discrimination. As the railroads became more powerful 
and monopolies grew under their fostering, it became very 
apparent that the shipper was interested in the rates at 
which his competitor was served, since, if his more powerful 
competitor were given the advantage in rates, it inevitably 
followed that the business would be taken from him regard- 
less of the greater efficiency of his plant and the economic 
advantage to the country of its continued operation. The 
history of the Standard Oil Company, suckled on rebates 
until it became so powerful that special concessions were 
demanded as a matter of right, showed conclusively how 
influential railroads might be. 

Furthermore, our courts argued that the railroads were 
substantially in the position of a public service; and that, 
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if the government saw fit to permit private corporations to 
perform its functions, yet nevertheless the private corpora- 
tion undertaking to do so was bound by all of the principles 
which should control a public agency. Every individual 
being entitled to equality of service from the Government, 
it followed that he was also entitled to equal service and 
treatment from the railroads. The courts were also in- 
fluenced by the feeling that to permit discrimination was 
not in accord with the spirit of fair play. This was par- 
ticularly true since the shippers who could get the rebates 
were the more powerful firms which stood least in need of 
such advantages. That stockholders in the firms which re- 
ceived the advantages were quite often directors of railroad 
corporations conferring them—thus giving to the situation 
the color of a betrayal of trust—added additional weight 
to the argument against such practices. 

There can be no doubt that it is not, economically speak- 
ing, to the advantage of the country to permit the upbuild- 
ing of certain shippers through discriminatory practices. 
Not only does such a practice encourage subserviency and 
corruption at the expense of efficiency, but it also increases 
the uncertainty and danger of business undertakings, for 
all of which the consumer must pay. Neither does discrimi- 
nation result in any profit to the railroads as a whole, since 
it only diverts the trade to the favored shipper at the ex- 
pense of the others, thereby leading to the establishment of 
monopolies, which often restrict output for the sake of a 
monopoly profit. Discrimination, therefore, is distinctly 
injurious to the productive power of the country. The 
monopoly element in transportation, together with its all- 
pervading influence, renders it necessary that railroads 
should be used primarily in the interests of the public, 
whereas they were used for individual purposes. 

Nevertheless, it is to be doubted whether any effective 
measures would have been adopted to prevent discrimination 
merely because of the economic unsoundness thereof from 
the viewpoint of carriers and the public. Something more 
was needed to bring really effective action, and that some- 
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thing more was supplied by the general dissatisfaction 
with the railroads which had been growing throughout the 
country for a number of reasons. Farmers who had trav- 
eled West to seek a home and fortune, due to the encourag- 
ing statements of railroads with thousands of acres of 
donated public lands to dispose of, found that their products 
could not be carried to market and sold for enough to pay 
transportation costs. They found it less expensive to burn 
their corn in furnaces than to ship it. Dealers in oil, in 
the packing of meat, in coal and in iron, found their busi- 
ness being gradually taken from them by competitors, not 
because of superior ability, efficiency or advantageous loca- 
tion, but by sinister means made possible by the connivance 
of railroad officials. Disappointed politicians found them- 
selves out of office because of the activities of roads in 
politics and because they had refused to accept bribes for 
betraying their trust, or because the railroads had used 
free passes as a means of obtaining votes. Localities felt 
themselves aggrieved by the preferences given to competing 
localities. Any number of groups were offended because 
of some action of the roads. Besides this, there was also 
a genuine moral disgust at the corruption in government 
and in the newspaper worlds created by the roads, and at 
the practices of the officers and directors of roads, who, 
standing as they did in a fiduciary capacity to the stock- 
holders, did, nevertheless, find it possible to favor businesses 
in which they were interested to such an extent that some 
roads were forced into bankrutpcy. Altogether, the groups 
mentioned were sufficiently large to carry the question of 
railway regulation first into state and then into national 
politics, where it has since constantly remained. 

It must not be concluded from what has been said that 
the railroads established, or were entirely responsible for, 
the situation of affairs which called for action. Built, as 
many of them were, ahead of the traffic, and subject to the 
law of increasing returns, they found themselves forced to 
compete for the insufficient traffic which existed. Large ship- 
pers, realizing this condition, did not hesitate to take advan- 
tage thereof by playing one road off against another. The 
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impossibility of ascertaining the exact cost of a service, due 
to the large element of joint costs, furnished an additional 
incentive to cutting rates under pressure. The result was 
that almost every shipper of any consequence was receiving 
an inducement in some form or another to ship his goods 
by a specific route. As the president of one road remarked, 
the published rate was intended only for the small shipper 
and the unsophisticated. The railroads were absolutely 
helpless in the hands of the large shippers which they had 
helped to create and which the unrestricted competition 
insisted upon by the public made it impossible for them to 
resist. Quite often it was the very shippers who were re- 
ceiving favors from the roads who worked hardest to have 
laws passed to prevent any lessening of competition among 
the roads through pooling and other similar devices, since 
it was out of this competition that they secured special rates 
and rebates. It is true, furthermore, that as the traffic has 
grown to a point where there is enough for all, and as large 
systems have been formed, and codperative activities per- 
mitted and consolidations encouraged, there has been less 
cause for discrimination, and the pressure upon the railways 
has been greatly relaxed. It is quite possible, therefore, that 
discrimination would, in time, have been destroyed without 
active government intervention. Be that as it may, how- 
ever, the state of affffairs existing up to the passage of the 
Act to Regulate Commerce was intolerable, and little actual 
improvement was accomplished until the passage of the 
Elkins Act in 1903. Since that date discrimination has 
been both difficult and dangerous, but nevertheless, there 
have been shippers with the ingenuity to get around the 
difficulty and the hardihood to incur the danger. 

The fundamental basis of the whole national regulatory 
scheme may be said to be the published rate. Elaborate 
provisions are made for the publicity of all rates and 
charges, and exact compliance with the published rate is 
required. An understanding of the published rate and of 
the doctrines surrounding it, is therefore essential to any 
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grasp of the national system of regulation established by 
congressional legislation. 

I shall not attempt to trace the history of national legis- 
lation with reference to preventing discriminations by rail- 
ways, but only to indicate those passages of the Act to Regu- 
late Commerce and subsequent legislation directly affecting 
the published rate. 

Section 6 of the Act to Regulate Commerce, originally 
created by 24 Stat. L. 379, and amended by 25 Stat. L. 855, 
34 Stat. L. 584, and 41 Stat. L. 483, forms the basis for regu- 
lation of rates. Paragraph (1) of that act now reads as 
follows: 


That every common carrier subject to the provisions of this 
Act shall file with the Commission created by this Act, and print 
and keep open to public inspection, schedules showing all the 
rates, fares, and charges for transportation between different 
points on its own route, and between points on its own route and 
points on the route of any other carrier by railroad, by pipe line, 
or by water when a through route and joint rate have been es- 
tablished. If no joint rate over the through route has been 
established, the several carriers in such through route shall file, 
print and keep open to public inspection as aforesaid, the sepa- 
rately established rates, fares, and charges applied to the through 
transportation. The schedules printed as aforesaid by any such 
common carrier shall plainly state the places between which 
property and passengers will be carried, and shall contain the 
classification of freight in force, and shall also state separately 
all terminal charges, storage charges, icing charges, and all other 
charges which the Commission may require, all privileges or 
facilities granted or allowed and any rules or regulations which in 
any wise change, affect, or determine any part or the aggregate 
of such aforesaid rates, fares, and charges, or the value of the 
service rendered to the passenger, shipper, or consignee. Such 
schedules shall be plainly printed in large type and copies for the 
use of the public shall be kept posted in two public and con- 
spicuous places in every depot station, or office of such carrier, 
where passengers or freight, respectively, are received for trans- 
portation, in such form that they shall be accessible to the public 
and can be conveniently inspected. The provisions of this section 
shall apply to all traffic, transportation, and facilities defined in 
this Act. 
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This paragraph has been extensively amended from the 
original text so as to include publication of rates both be- 
tween points on its route and the routes of other carriers by 
railroad, pipe line, or water, when a through route and 
joint rate have been established. In case no joint rate over 
the through route is established, then the present section 
requires the publication of the separately established rates 
applicable thereto, a provision which did not appear until 
1906. 

The present act, like the original, requires that the sched- 
ule shall contain: (1) The places between which property 
and passengers will be carried; (2) the classification of 
freight in force; (3) a separate statement of all terminal 
charges, and any rules and regulations which in any wise 
change, or determine such rates; but requires, in addition, 
a separate statement of (4) storage charges, icing charges, 
and all other charges which the Commission shall require; 
(5) all privileges or facilities granted or allowed, and (6) 
any rules and regulations which affect the value of the 
service rendered. 


Perhaps the most interesting development has been with 
regard to the giving notice of changes in rates. The origi- 
nal act provided for ten days’ notice of all advances of 
rates and for reductions without public notice, except that 
the reduction should be immediately published. By the first 
amendment in the Act of March 2, 1889, a three days’ pre- 
vious public notice of reductions was required. The Act of 
June 29, 1906, contained in 34 Stat. L. 486, amended this 
section further so as to require a thirty days’ notice to 
the Commission and the public, published as before, of both 
reductions and advances, with the proviso that the Com- 
mission might allow changes on shorter notice or modify 
requirements as to publication in its discretion for good 
cause. Thus for the first time was it fully recognized that 
carriers could effect discriminations as well by the reduc- 
tion of rates as by advances. As will be seen from the par- 
agraph as quoted below, the only change effected by subse- 
quent amendments has been to empower the Commission 
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to make rules as to simplification of schedules and amend- 
ments thereof: 


No change shall be made in the rates, fares, and charges or 
joint rates, fares, and charges which have been filed and pub- 
lished by any common carrier in compliance with the require- 
ments of this section, except after thirty days’ notice to the 
Commission and to the public, published as aforesaid, which shall 
plainly state the changes proposed to be made in the schedule 
then in force, and the time when the changed rates, fares, or 
charges will go into effect; and the proposed changes shall be 
shown by printing new schedules, or shall be plainly indicated 
upon the schedules in force at the time and kept open for public 
inspection; provided, that the Commission may, in its discretion 
and for good cause shown, allow changes upon less than the 
notice herein specified, or modify the requirements of this section 
in respect to publishing, posting, and filing of tariffs, either in 
particular instances, or by a general order applicable to special 
or peculiar circumstances or conditions. Provided further, that 
the Commission is hereby authorized to make suitable rules and 
regulations for the simplification of schedules of rates, fares, 
charges, and classifications, and to permit in such rules and 
regulations the filing of an amendment of or change in any rate, 
fare, charge, or classification without filing complete schedules 
covering rates, fares, charges or classifications not changed, if 
in its judgment, not inconsistent with the public interest. 


Paragraph (4) adds a requirement to the effect that 
joint tariffs shall specify carriers participating therein, 
and provides for the filing of evidence of concurrence ac- 
ceptable to the Commission, which makes unneccessary the 
filing of separate copies of each tariff by every participating 
carrier. Paragraph (5) carries forward the provision of 
the original act requiring the filing with the Commission 
of copies of all traffic contracts and arrangements. Para- 
graph (6) provided that: 


The Commission may determine and prescribe the form in 
which the schedules required by this section to be kept open to 
public inspection shall be prepared and arranged, and may 
change the form from time to time as shall be found expedient. 


Paragraph (7), which definitely prohibits any departure 
from the published rate, appeared in embryonic form in 
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paragraph (4) of the Act to Regulate Commerce as at first 
passed, providing that after a rate was established and 
published it should be unlawful to charge, demand, collect, 
or receive a greater or less compensation than that provided 
therein, and paragraph (7) of the Act of 1889, which ap- 
plied the same rule to joint tariffs; but, it was not until 
1906 that the carrier was prohibited from engaging in trans- 
portation unless the rates were properly established. At 
the same time (1906) this paragraph was extended to pro- 
hibit remission of any part of the rates by any device and 
the extension of any privileges or facilities except as speci- 
fied in the act. This paragraph in the present act reads 
as follows: 


No carrier, unless otherwise provided by this Act, shall engage 
or participate in the transportation of passengers or property, 
as defined in this Act, unless the rates, fares, and charges upon 
which the same are transported by said carrier have been filed 
and published in accordance with the provisions of this Act; nor 
shall any carrier charge or demand or collect or receive a greater 
or less or different compensation for such transportation of pas- 
sengers or property, or for any service in connection therewith, 
between the points named in such tariffs, than the rates, fares, 
and charges which are specified in the tariff filed or in effect 
at that time; nor shall any carrier refund or remit in any manner 
or by any device any portion of the rates, fares, and charges so 
specified, nor extend to any shipper or person any privileges or 
facilities in the transportation of passengers or property except 
such as are specified in such tariffs. 


Paragraph (9) appeared for the first time in 1910, and 
gave the Interstate Commerce Commission power to reject 
defective schedules and made the use of such rejected sched- 
ules unlawful. The same Act of 1910 enacted paragraph 
(11) of the Act to Regulate Commerce, which requires the 
carrier to furnish a written statement of the rate to the 
shipper and imposes a penalty of $250 for refusal to state, 
or misstatement, of the rate, such penalty to accrue to the 
Government and not to the shipper. In order to facilitate 
such requests for rate, paragraph (12) requires the posting 
of the name of the agent. 
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Subordinate in importance only to Section 6 of the Act 
to Regulate Commerce as set out and discussed above, is the 
Elkins Act, passed February 19, 1903, and amended in 
June, 1906. For the first time, the provisions of this act 
made possible the real enforcement of the provisions of 
the Interstate Commerce Act against discrimination, and 
rendered all departures from the published rates dangerous 
to both shippers and carriers. 

This act made the corporation carrier responsible for 
the acts of its agents, made the wilful failure to publish 
rates or to observe tariffs a misdemeanor subject to a 
penalty, made it unlawful to offer, grant, give, solicit, accept, 
or receive any rebate, concession or discrimination “where- 
by such property shall, by any device whatever, be trans- 
ported at a less rate than that named in the tariffs pub- 
lished and filed by such carrier.” 

To this provision was attached a fine of from one to 
twenty thousand dollars and a penitentiary sentence of 
two years. 

The following provision, making the published rate con- 
clusive against the carrier and its agents, is also important: 


Whenever any carrier files with the Interstate Commerce Com- 
mission or publishes a particular rate under the provisions of 
the Act to regulate commerce or Acts amendatory thereof, or 
participates in any rates so filed or published, that rate as 
against such carrier, its officers or agents, in any prosecution 
begun under this act, shall be conclusively deemed to be the legal 
rate, and any departure from such rate or any offer to depart 
therefrom shall be deemed to be an offense under this section 
of this Act. 


The receiver of such rebate was also made liable to a 
forfeiture of three times the amount thereof to the United 
States at the suit of the attorney general. It was further 
provided that persons interested in matters before the Com- 
mission might be made parties. The circuit courts were 
also empowered to issue injunctions to prevent discrimina- 
tions or departures from the published rates. 

The Elkins Act undoubtedly furnished the Act to Regulate 
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Commerce with teeth to enforce compliance with the pub- 
lished rate. By making the corporations liable for the acts 
of their agents, and by punishing both, by the granting of 
power to issue injunctions to restrain departures, this law 
gave the Interstate Commerce Commission power to see 
that the law was enforced. 

Other sections of the Act to Regulate Commerce are in- 
cidentally applicable to this section as preventing any prac- 
tice which amounts to a departure from the published rate. 
The granting of free passes and free transportation, except 
in certain enumerated instances, is prohibited and punished. 
Other paragraphs require the just and reasonable distri- 
bution of coal cars, forbid discrimination between persons, 
forbid preferences between shippers, commodities and lo- 
calities, forbid the extension of credit and the delivery of 
freight until charges are paid, except as prescribed by the 
Commission, prohibit and penalize false billing by carriers 
or shippers, and forbid the interruption of continuous ship- 
ments for the purpose of avoiding higher interstate rates. 


The act further requires that the allowance to the owner 
of property for services or for furnishing instrumentalities 
shall be just and reasonable and that the Commission may 
fix the maximum allowance to be made, permits the trans- 
portation free or at reduced rates for governmental or 
charitable purposes, provides for the issuance of mileage, 
excursion and commutation tickets at reduced rates, for 
the free transportation of employees and officers of carriers, 
for the transportation of the Commission’s valuation forces 
and supplies, for the transportation of members of the 
National Guard at reduced rates, and for the carriage free 
of agents and officers of the post office department. 

Thus have I stated in summary form the provisions of 
national legislation relating to the published rate, as it pro- 
vides for the publication of rates, for the enforcing of the 
rate, and for certain exceptions thereto. I shall now point 
out briefly the procedure by which a rate becomes the pub- 
lished rate. It is not the purpose of this paper to consider 
or discuss any of the factors which may enter into the 
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making of classification or tariffs, but only to indicate as 
briefly as possible the procedure followed. 

In order to find out the rate applicable on a shipment of 
goods between two points, it is necessary to consult two 
documents. The first of these is a classification, and the 
second a rate tariff. If, for instance, I had a shipment of 
stoves, weight 1000 pounds, to make between Philadelphia 
and Pittsburgh, I should consult the classification and find 
that stoves are in class 3, whereupon I would turn to the 
rate tariff and find the rate applicable on a hundred pounds 
of class 3 commodities between the cities mentioned. If I 
should find this to be $1, then the rate on my stoves would 
be $10. 

Because of the great number of articles which might be 
offered for transportation, common carriers found it neces- 
sary early in the game to adopt classifications. The railways 
did nothing more than to follow the example of the water 
and wagon carriers in formulating classifications of goods. 
While this had the effect of simplifying the rate structure 
somewhat, yet it is apparent that when every small rail- 
road had its own classification, that rate-finding was largely 
a game of hit or miss, even for the expert. Both shippers 
and carriers soon perceived the utility of uniform classifi- 
cation, and the Interstate Commerce Commission has con- 
stantly brought pressure to bear toward that end. The 
result is that today the country is divided into three classi- 
fication territories—Official, Southern, and Western—in 
each of which a committee selected and maintained by the 
carriers formulates the classification of articles submitted 
to it. The Interstate Commerce Commission has encouraged 
the adoption of a uniform classification for the whole coun- 
try, but wide differences in needs and customs have as yet 
made it impossible for the carriers of the distinct territories 
to reach any agreement. The three classifications are today 
published in a single volume, and it is to be expected that 
as conditions throughout the country become more uniform, 
differences will be eliminated. 


The carriers have found it necessary, in order to meet 
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the special conditions and to encourage the growth of in- 
dustries along their routes, to establish many commodity 
rates which are lower than the class rates as a usual matter. 
A commodity rate will override a class rate when the two 
conflict. 

It is apparent that the classification is just as much a 
part of the rate as the rate which applies upon articles of 
that class, and that it is just as necessary to secure publicity 
of the classification as of the rate tariff in order to prevent 
discrimination. Indeed, the under-classification and false 
billing of goods has been one of the most insidious evils 
with which the Commission has been forced to contend, as 
will be shown hereafter. 

The second document governing the rate for which we 
are seeking is the rate tariff. It is not possible to touch upon 
the variety of considerations which influence the traffic 
officials of a road in deciding that such and such a rate 
shall be charged on their own line, or which influence the 
officiais of the various lines in deciding upon the joint 
through rates. Suffice it to point out the method by which 
a rate once approved becomes the published rate. 


Although the preparation and publication of tariffs is 
governed by most detailed and complicated rules and regu- 
lations, yet the mere procedure itself is, in its outlines, quite 
simple. A shipper, or perhaps a carrier, desires the estab- 
lishment of or a change in a rate. The shipper can go 
either to the carrier and ask that a rate be published, or 
he can apply to the tariff bureau of the territory. In either 
case the change or original rate desired will be suggested 
to the office of the bureau, and then will be noted on the 
docket of the bureau to be taken up at the next monthly 
meeting. A week or so before the meeting, a docket bulletin 
is mailed out to the carriers who are members of the asso- 
ciation, as well as to certain traffic associations and shippers, 
indicating the matters which will be taken up. At the regu- 
lar monthly gathering there is first held a meeting of the 
representatives of the carriers and shippers, in which the 
shippers are encouraged to present any arguments they care 
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to with regard to the proposed rates. Following this, the 
carriers’ representatives meet separately, and decide what 
shall be done with regard to such changes or new rates. If 
they unanimously reach a conclusion that the change shall 
be made or the new rate established, then the chairman is 
instructed to publish and file such rate with the Interstate 
Commerce Commission. In the event the proposal does not 
carry and one of the roads still desires to put in such rate, 
it can direct the chairman to publish and file the rate over 
its own lines and the lines of such carriers as agree thereto, 
and he must proceed to do so. As a usual matter, however, 
the carriers attempt to reach a conclusion satisfactory to all. 

The tariff association is an organization of the carriers 
of a territory, the expenses of maintenance being assessed 
against the members in an agreed proportion—perhaps ac- 
cording to mileage. A chairman, and such assistants, rate 
clerks and stenographers as may be needed constitute the 
permanent staff. Supervising the organization and the 
work of the bureau is an executive committee selected by 
the carriers from their own number. And then each car- 
rier has its representative, usually a man from its traffic 
department, at the meetings of the bureau. 

There has been some question as to the legality of such 
associations, as it is apparent that their operation will re- 
sult in unity of action between the carriers which might 
be held to violate the anti-trust laws. Because of the many 
benefits to the public which result from the joint publication 
of tariffs, and since it is now a recognized policy of the 
country to encourage consolidation, it is not, however, likely 
that they will be held illegal. 


After a rate has been approved by the carriers, it is the 
duty of the chairman to cause it to be published in accord- 
ance with the rules laid down by the Interstate Commerce 
Commission under the authority given by section 6 of the 
Act to Regulate Commerce, and to file the tariff with the 
Commission. And then, after the required thirty days have 
elapsed, this rate becomes the only legal rate and all charges 
must be based thereon. It is also the duty of the chairman 
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to supply the carriers with published copies of the tariff, 
charging them therefor according to the number of copies 
each requires. Copies are furnished to traffic associations 
and to large shippers upon request without charge except 
in a few instances. 

Let us assume that a rate tariff has been proposed, that 
the carriers have passed favorably thereupon, and that the 
chairman has caused it to be published and forwarded to 
the office of the Interstate Commerce Commission. 

As soon as the tariff reaches the Commission, it is care- 
fully examined to see that it complies in every detail with 
the rules laid down in the tariff circular of the commission. 
One clerk will examine it to see if it is printed on “hard 
calendered paper of good quality from type of a size not less 
than 6-point full-face.” Another will examine it to see if it 
contains the proper information, and so on down the line 
until it is ascertained that all of the rules—and detailed 
enough they are—have been complied with. The tariff is 
then filed under its proper number in the files of the Com- 
mission, and thirty days thereafter, or in less time upon the 
order of the Commission, it becomes effective. 

At first the tariffs were filed in such complex and varying 
forms that, despite the dicta of the court in Chicago & Alton 
Railroad Company v. U. S., to the effect that “any shipper, 
can, with his head and pencil, figure out from the tariff 
sheets just what the rate is both for himself and for his 
competitors,” it was not only difficult but virtually impossi- 
ble for even an expert to ascertain the exact rate. The 
Interstate Commerce Commission, however, has set its face 
definitely toward uniformity, and has prescribed in the 
minutest detail the method of constructing tariffs. Not 
only has it laid down definite regulations, but through its 
power of rejecting rate schedules which do not comply with 
its reules, it has enforced a strict compliance therewith. 

The rate has now become the published rate, the legal 
attributes of which we shall next examine. 


Under the provisions of the law, it is at once-apparent 
that it was the intention of Congress to make the rate in 
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question the only legal rate, and any departure therefrom 
a violation of the law. This is demonstrated by paragraph 7 
of section 6, which provides that no carrier shall charge, 
or demand, or collect, or receive a greater or less or differ- 
ent compensation, that no portion of charges shall be re- 
funded, and that no facilities or privileges shall be extended 
which are not published; and by the Elkins Act, which 
make any departure from the legal rate, which is the one 
published, an offense under the act. The result is that the 
courts have uniformly interpreted this act so as to prevent 
a departure from the published rate in any manner what- 
soever, whether of charges required, service and facilities 
furnished or privileges granted. In Boston, etc., Ry. Co. v. 
Hooker, the Supreme Court of the United States went so 
far as to hold that the limitation of liability of carrier as 
to baggage not declared to be above $100 published in its 
tariffs the charges for excess valuation not being paid, had 
the effect of limiting the liability of the carrier, although 
the shipper had no knowledge of the provisions of the tariff. 


This limitation of liability was held a part of the published 
rate, which, having been filed, became the legal rate and 
could not be waived. 


Indeed, no excuse whatsoever has been accepted as per- 
mitting a departure from the published rate. No shipper is 
permitted to come in with the argument that such and such 
a rate was quoted, and that his contract with the consignee 
being based thereon, it would accordingly be unjust to 
compel him to pay the published rate. The courts did not 
hesitate to say that while it was recognized that the hard- 
ship upon the shipper was great, that nevertheless to recog- 
nize such excuse would throw the door wide open to fraud 
and discrimination, and that this overbalanced any hard- 
ship to the shippers. In Gulf, etc., Ry. Co. v. Hefley, the 
Supreme Court of the United States held that the State 
statutes prohibiting the carrier from collecting a greater 
charge than that specified in the bill of lading was not 
applicable to interstate commerce, and that it was the duty 
of the carrier to collect the published rate regardless of the 
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fact that it had misquoted the rate to the shipper. Texas, 
etc., Ry. Co. v. Mugg followed this decision by permitting 
a carrier to exact the regular rate as shown by its published 
schedules on file with the Interstate Commerce Commission, 
although a lower rate was quoted to the shipper, who 
shipped under the lower rate so quoted. 

It would make no difference that there was good faith on 
the part of both shipper and carrier. The only question is, 
was there a departure from the published rate. If so, then 
the carrier is compelled by law to recover the undercharge, 
and the shipper may not set up estoppel of the carrier as 
a defense. Both the shipper and the carrier are conclusively 
presumed to know the rates, and neither one nor the other 
can plead ignorance of the published rate, which includes 
all rules and regulations on file with the Commission apply- 
ing to the shipment. 

Since the determination of the rate involves some degree 
of skill and knowledge, however, it was felt that it was not 
altogether fair to make the shipper entirely responsible for 
determining the rate, and yet any relaxation of the rule 
as to presumptive knowledge was feared. This was solved 
by the provision requiring the carrier to furnish the ship- 
per, upon request, with a written statement of the rate, 
and imposing upon the carrier a penalty of $250 for any 
misstatement or misquotation thereof, such penalty to 
accrue to the United States. This provision has the double 
advantage of relieving the shipper of finding the rate for 
himself and making it distinctly to the interest of the 
carrier to quote the rate correctly without furnishing any 
excuse for its use as a method of rebating. 


So long as a rate continues to remain on file with the 
Commission as the published rate, it is as fixed and un- 
alterable either by the shipper or carrier as if the particular 
rate was establishe. by an act of Congress. The rate hav- 
ing been published, therefore, it is removed from the realm 
of private contract, and may no more be varied thereby 
than can a statute. It follows, therefore, that any contract 
for a different rate from that provided in the published 
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tariffs is invalid and unenforceable. Even though the con- 
tract were valid when made, yet if the carrier should there- 
after publish a different rate, it must collect it, and the 
shipper may not bring a suit for damages. In Armour 
Packing Company v. United States, the petitioners were 
convicted of obtaining from the Burlington an unlawful 
concession of 12 cents per 100 pounds from the published 
and filed rates over a portion of the route between the 
Mississippi and New York for the transportation of packing 
house products for export. Among other defenses was 
set up the claim that a contract had fixed the former 
rate as that to be charged. This the court held to be no 
defense since the packing companies had knowledge of the 
change in rates. The conviction was therefore sustained. 

Both the Commission and the courts have taken ad- 
vantage of every opportunity to see to it that the pub- 
lished rates were complied with in every particular. A 
quotation contained in the Armour case, cited from the 
opinion of Justice White in New York, N. H. & H. R. Co. 
v. Interstate Commerce Commission, states very aptly the 
position the courts have taken in the interpretation of the 
act and in its application to cases arising: 


It cannot be challenged that the great purpose of the Act to 
regulate commerce whilst seeking to prevent unjust and unreas- 
onable rates, was to secure equality of rates as to all and to 
destroy favoritism, these last being accomplished by requiring 
the publication of tariffs and by prohibiting secret departures 
from such tariffs, and forbidding rebates, preferences and all 
other forms of unjust discrimination. To this extent and for 
these purposes, the statute was remedial, and is, therefore, 
entitled to receive that interpretation which reasonably accom- 
plishes the great public purpose which it was enacted to sub- 

The all-embracing prohibition against either di- 
rectly or indirectly charging less than the published rates, shows 
that the purpose of the statute was to make the prohibition 
applicable to every method of dealing by carrier by which the 
forbidden result could be brought about. If the public purpose 
which the statute was intended to accomplish be borne in mind, 
its meaning becomes, if possible, clearer. 
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It is only by keeping in mind that the purpose of providing 
for the publication of rates is to prevent and detect any 
discriminations which may be given to favored shippers 
and to insure that all shippers will receive equal accommo- 
dations upon the payment of the same rates that the de- 
velopment of the law with regard to the published rate can 
be understood. It is for this reason that the courts 
have refused to permit carriers to alter the published 
rate by contract, or to allow the shipper to recover damages 
for misquotation of rates by the carrier. The following 
rules with regard to the published rates summarize the im- 
portant points with regard to the published rate according 
to the decisions of the Commission and the courts: 

1. There is but one legal rate in interstate commerce, 
and that rate is the one filed with the Commission. It is 
not necessary to its becoming the legal rate that it be pub- 
lished or posted or distributed to the stations of the carrier, 
these acts being intended merely to afford special facilities 
to the public to ascertain the rates, though the carrier is 
criminally liable for failure to do so. 

2. This rate includes not only the direct cash payment 
required, but also every possible service which might be 
rendered and every rule which might in any way affect 
the value of the service extended. 

3. Any departure from the published rtae is prohibited 
by the Interstate Commerce Act and the Elkins Act, and is 
punishable thereunder. It is of no importance that the 
departure was not discriminatory. 

4. Both the shipper, the carrier, and the consignee are 
charged with notice of the published rate, and no contract 
for a different rate may be enforced; no misquotation by 
agents of the carrier may estop the road or make it liable 
for damages, and no error of any sort whatsoever may pre- 
vent the collection of the lawful published rate. 

5. The only way to obtain relief from the published 
rate is by application te the Commission for reparation at- 
tacking the rate as unreasonable. The courts will enforce 
it until it is declared unreasonable and until another rate 
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is substituted. A carrier is not relieved from the duty of 
charging the published rate even though it has been declared 
unreasonable, unless the reasonable rate is declared and 
published. 

Any number of minor points with regard to the inter- 
pretation of tariffs and similar matters are being constantly 
brought to the attention of the Commission and the courts. 
In the interpretation of tariffs the rule is that the intention 
of the framers will be followed regardless of local custom 
or usages of terms contained therein, but that in the event 
of conflict, the conflict will be resolved against the carriers. 
From the discussion which follows of the various methods 
by which departures have been made, I think the above 
rules will be sustained. 

No greater amount of thought has been devoted to the 
avoidance of any law—unless it be to the anti-trust law— 
than has been used in discovering methods of avoiding the 
published rates. This is due, no doubt, to the fact that 
the success of the rebate-taker is assured regardless of his 
efficiency in management. Before the E <ins Act the mat- 
ter was quite simple. The published _ate was collected 
and the shipper was given a secret rebate. But with the 
passage of the Elkins Act and other laws making convic- 
tion easier greater ingenuity was called for. I shall discuss 
the various forms of discrimination under the following 
general heads: (1) Reductions from the published rates 
obtained directly or indirectly through rebates; (2) Dis- 
crimination in services, facilities, and privileges; (3) 
Favors conferred apart from the actual shipping transac- 
tions; (4) Waiver by the carrier of some right which it 
has against shipper. 


(1). Reductions From Published Rates Obtained Directly 
or Indirectly Through Rebates.—After the passage of the 
Interstate Commerce Act requiring the publication of rates, 
the carriers found it quite easy to evade the law by collect- 
ing the published rate from the shipper and then remitting 
to him some portion of the charges. The enforcing ma- 
chinery was, at the time, entirely inadequate and little at- 
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tempt was made to prevent such practices. As the en- 
forcing machinery was improved and as the Interstate 
Commerce Commission was given increasing powers of in- 
vestigation, it became impossible for the roads to discrimi- 
nate so openly, so more involved, and less easily treaceable 
ways were invented. 

Perhaps one of the most difficult to catch up with, even 
by the carrier itself, and particularly when there is con- 
nivance between the carrier’s agent and the shipper, is 
the practice of false billing, so that a shipment may be 
carried at a lower rate than that which properly it should 
bear. This may be done in a variety of ways. It is possible, 
for instance, to make a shipment of dynamite as dried ap- 
ples, or gasoline as unrefined naphtha, or to underclassify 
goods in some other way. It is also possible to misrepresent 
the weight of goods or to permit one shipper to ship a 
larger number of articles in a lot than others. In some 
cases there have been misrepresentations as to the destina- 
tion of goods, as where goods not intended for export are 
shipped as though they were, so as to incur the lower rate. 
Indeed, the goods may not be billed at all. Commissioner 
Prouty recites a case in which a whole train of wheat was 
carried from Minneapolis to Chicago without being billed. 
By any of these methods the shipper is able to transport 
his goods at a lesser charge than that properly payable. 
No more insidious method of paying rebates has been in- 
vented than that accomplished by false billing, and it is 
for this reason that Section 10 of the Act to Regulate Com- 
merce prescribes specific penalties therefor. 


Under the old regime, it was also a practice to route goods 
to state lines and then have them rebilled from there in 
order to incur lower intrastate rates, but this practice is 
now expressly prohibited by the Act, which penalizes in- 
terruption of continuous shipments. 


All sorts of excuses have been invented for paying ship- 
pers rebates indirectly. As a manager of a road, I might 
be desirous of paying to some large shipper a rebate on 
his business, and yet be afraid to accomplish it directly, so 
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I might constitute him my agent and pay him commissions 
for shipment over my line, or hire him for a large salary; 
or, if he was afraid of this, have him organize a corpora- 
tion, the stock of which he might hold, and pay it com- 
missions for securing goods for transportation. Possibly 
I might pay my agent a very large salary with the intention 
that he should divide with shippers. Or I might overpay 
the shipper for services rendered or supplies furnished. 
As one traffic man remarked, there was nothing to prevent 
his company from buying all the hams it wanted at double 
their value. Indeed, the methods were legion by which I 
could give my favored shipper a rebate. 

In the case of the owners of private cars—as the big 
packers for example—the problem of giving a rebate was 
simple. The packers would own the cars, and the railroads 
would rent them on a mileage basis. Both the owners of 
the cars and the other shippers who used them would be 
required to pay the published rate. But the mileage pay- 
ment for the use of the cars would be high, and the packers 
would also have the privilege of re-icing them, the charges 
for which would also be high. On the face of this, there 
would be no discrimination. Obviously enough, however, 
it would make no difference to the packers whether they 
received their profits from the sale of their goods or from 
the rental of their cars. In its effect, therefore, this ac- 
complished the payment of a rebate as effectively as if a 
direct payment were made. This was recognized by the 
Commission and later by Congress, so that now the Com- 
mission has jurisdiction of private car lines and icing 
charges. 

An equally successful way of paying a rebate was 
through the excessive division of joint rates with industrial 
lines. Some large manufacturing concern having large 
shipments in and out, would build a track to its plant, or- 
ganize a separate railway corporation to own it, and then 
enter into negotiations to establish divisions of rates. Evi- 
dently, it would be in position to obtain large concessions in 
the matter of divisions. One of the outstanding examples 
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of this sort was the case of the International Harvester 
Company, which owned seventeen miles of company track, 
the average haul being about four miles. Yet through its 
subsidiary railway corporation it received a 20 per cent 
division of the through rate to the Missouri River, which 
amounted to about $8.50 rebate per car, thereby receiving 
some $3,000,000 in rebates through this road. It was only 
by giving the Commission jurisdiction over private car 
lines and the division of rates that this evil has been met. 

Among other methods adopted to permit undercharging 
have been failures to collect demurrage or other charges 
due, receiving payment in commodities, payments of bonuses 
for locating on line, absorption of elevator charges, transfer 
allowances to shippers of grain consigned over road, and 
contracts by the road to sell goods for less than purchase 
price plus the published rate. Railroads themselves have 
sometimes accomplished a discrimination in their own favor 
by routing goods through to a distant point on their own 
lines and then stopping the shipment en route so as to get 
the advantage of as large a division of the long haul rate 
as possible. 

(2). Discrimination in Services, Facilities, and Priv- 
ileges.—It is obvious that discrimination may be effected 
either by a difference in charges made or in services ren- 
dered, and that one form may prove as injurious as the 
other. For instance, if in the distribution of cars, one coal 
plant is given the preference so that it can meet its con- 
tracts promptly; if its shipments are expedited while those 
of its competitors are delayed; and if it is given informa- 
tion with regard to the car movements of this competitors, 
it will have a tremendous advantage over them. It is for 
this reason, therefore, that equality of service is required, 
and that publication of all services, facilities, and privileges 
granted must be made. 

Thus a road is required to distribute cars equitably dur- 
ing car shortages, and is not even permitted to contract to 
deliver cars within a certain time, as this might accomplish 
a preference. And neither is it permitted to discriminate 
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as to switching charges, storage or warehouse charges, in 
the cartage of goods or in spotting cars between the various 
shippers, but must perform the services listed in its pub- 
lished rate, and none others, for all. Nor would a contract 
by a road guaranteeing a shipper against loss on his con- 
tract in buying goods at one point to ship to another for 
sale, nor any contract assuming a greater, less, or different 
liability for damage or loss to one shipper be sustained. For 
similar reasons, a road would not be permitted to maintain 
and repair private tracks and cars for nothing or for less 
than reasonable charge. 

In a like manner the furnishing of any facilities other 
than those allowed in the published tariff is prohibited, and 
the carrier is required to furnish equal facilities to all. 
Sidetracks and spurs, the use of the railroad right of way 
and grounds of platforms and warehouses, cannot be 
granted to one shipper and refused to another. It has been 
held illegal to furnish an exclusive newspaper train to one 
shipper, or to contract to transfer freight in a wagon by 
itself, or to contract to hold a train for an individual shipper. 

If any privileges are accorded to shippers, they are re- 
quired to be published, and no departure is then permitted. 
Among these may be included the milling in transit priv- 
ilege, the privilege of stopping a car bearing carload rates 
at various points, and splitting shipments, the extension 
of credit, the changing of destination in transit, the substi- 
tution of tonnage at transit points, the stoppage in transit 
to test market, the time allowed for unloading, etc. It is 
manifest that if any of these privileges is accorded to one 
shipper and refused to another, it will effect a discrimination 
in favor of the former, so now the carrier is required to 
publish all privileges which affect the value of the service 
and is not allowed to grant any others. 

(3). Favors Conferred Apart From Actual Shipping 
Transactions.—Besides the methods set out above which 
accomplished rate departures directly in connection with 
the shipping business, it has been quite possible to attain 
the same end by different methods. One of the most abused 
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means of securing shipments has been the free pass. In- 
deed, it has been asserted that at one time one-half of the 
passengers rode on free passes. Any politician or shipper 
of importance could get a pass for himself and friends. 
Nor is it certain that even yet the problem is solved through 
national laws lay down most strictly in cases in which 
transportation free or at reduced rates may be granted. 
It has been easy to designate some favored shipper as an 
employee and furnish him and his family with passes, or 
to elect him a director of some small branch line and fur- 
nish him passes. through interchange. The Commission, 
however, has dealt severely with the free pass problem, 
which is being constantly reduced in importance, according 
to the reports of the Commission. Closely connected with 
the free pass problem has been the grant of private pas- 
senger coaches, which, of course, is no longer possible, and 
is but another aspect of the free pass problem. 

Gifts, too, have sometimes been made to families of big 
shippers and gifts of stock to shippers; tips on the market 
have been circulated; loans have been made; premises have 
been leased at less than fair rental value; dealers have 
been overpaid for supplies furnished the road. 

(4). Waiver by Carrier of Some Right Which It Has 
Against Shipper.—This form of discrimination, which in- 
volves a departure from the published rate, arises primarily 
in connection with claims for loss or damage against the 
road. Formerly, it was the custom to permit a shipper who 
desired a rebate to present a false claim for damages, which 
would be allowed and paid. With the connivance of the 
roads’ officials, such preference would be virtually impossible 
to discover. An agent might enter on a bill of lading thirty 
head of stock, whereas there were in reality but twenty- 
eight, and then the shipper would prevent a claim for the 
two lost, which the railway would allow and pay. Through 
such false claims for loss and damage, through excessive 
allowances for damages, through compromise settlements 
of unliquidated claims, and through consent judgments, by 
carriers, the roads were quite successful in accomplishing 
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the payment of rebates. But the Interstate Commerce 
Commission, sustained by the courts, set its face firmly 
aginst such transactions, and does not hesitate to examine 
them in detail, so that this abuse has been greatly reduced. 
The carriers are almost afraid to allow any but the most 
clear claims for damages where their liability is most evi- 
dent without the judgment of a court, because of the ac- 
tivity of the inspectors of the Commission. So strict is 
the interpretation of the published rate that a carrier may 
not waive a valid contractual limitation of liability, the 
statute of limtiation, nor even a rule providing that appli- 
cations for car shall be in writing, or that applications for 
damages must be presented in writing within a certain 
time. 

A particular class of discriminations which involves on 
its face no departure from the published rate, yet in reality 
accomplishes this, is involved in the use of midnight tariffs, 
changed while you wait. A favored shipper would accu- 
mulate large shipments; then the carrier would slap in a 
rate, to become effective at a certain time without giving 
notice to other shippers, and immediately thereafter it 
would publish and file a second rate restoring the old; so 
that, before other shippers could take advantage of the re- 
duced rate, the old rate was restored. The use of way- 
station rebilling, a process by which a shipment from a 
way-station near a shipping center would have especially 
favorable rates of which only a few favored shippers would 
be aware, and of combination rates of which only a few 
shippers would be informed, has had as important an in- 
fluence in giving the advantage to a few shippers. 

As will be seen, no attempt has been made to discuss dis- 
criminations contained within the published rates, but only 
those which involve departures from it. It is apparent that 
there is a great likelihood of discriminations involved in 
the published rates—as, for instance, those prohibited by 
the long and short haul clause. 

There can be no contention that departures from the 
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published rates are no longer possible. The difficulties in- 
volved in catching up with cases of false billing and of false 
claims for damages have been mentioned. These make it 
virtually impossible to see to it that no rebates are paid. 
But the powers of the Commission, its control of the ac- 
counts of the carriers, and the strictness with which they 
are examined and suspicious payments are investigated, 
have done a very great deal to reduce them in importance. 
As will be seen from the reports of the Commission, it still 
has an active business in enforcing the compliance with 
the published rates. There can be no question, however, 
that in the majority of cases the published rate is collected 
from all shippers alike. 

With the further simplification of tariffs, the adoption 
of a uniform classification, the elimination of commodity 
rates, so that the ordinary clerk can, “with his head and 
pencil,” figure out the proper rate; with the continued effi- 
cient and painstaking attempts of the Commission to pre- 
vent all discriminations, and with the same ready support 
from the courts given to the actions of the Commission, dis- 
crimination will become in time a virtual impossibility, in 
so far as it involves a departure from the published rate. 
With the growth of consolidations among the roads, the en- 
couragement of collective activities and the growth of 
traffic, competition will be lessened, and the motives for rate 
departures will be removed. 
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For several years the public schools of Arkansas have been badly 
in need of more money. March 24, 1924, the legislature met in extra 
session at the call of Governor McRae to provide relief. It remained 
in session only twelve days, but in that brief time passed two acts, 
the validity of which was tested in the supreme court. 

The constitution provides that when the governor calls a special 
session “he shall specify in his proclamation the purpose for which 
they are convened,” and that no other business can be transacted 
until the same shall have been disposed of, after which the session 
may be extended by a vote of two-thirds for other business. In his 
proclamation the governor specified four things for the consideration 
of the legislature: (1) The passage of an income tax law; (2) pro- 
vision for the collection of the tax imposed by the gross income tax 
law of 1923; (3) amendment of the severance tax act relative to 
bauxite, and (4) appropriations for expenses of the session and to 
carry out the laws enacted. 

Governor McRae spent considerable time in preparation for this 
meeting. He first called a meeting of representative citizens from 
over the State to meet with certain members of the legislature to 
discuss ways and means of raising revenue for the schools, particu- 
larly through an income tax. After this meeting had expressed its 
views on the subject, a smaller group was assembled to draft an 
income tax bill. When this was finished, it was printed and laid 
before the legislature when it assembled. 

This bill proposed a progressive rate, ranging from 2 per cent 
on incomes from $2,000 to $5,000, up to 6 per cent on all in excess 
of $50,000. Instead of passing this bill, however, the legislature 
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repealed the gross income tax law of the regular session (1923), 
levying a tax of one-tenth of 1 per cent on all incomes in excess 
of $1,000, and passed the Parnel bill levying a tax of $2 per thousand 
on cigarettes and 10 per cent on cigars sold in the State by retailers. It 
also changed the tax on bauxite from 25 cents per ton to 2.5 per cent, 
and passed several laws not referred to in the governor’s proclamation. 
The income tax law was later declared unconstitutional by the 
supreme court on the ground that the constitution authorized only 
two kinds of taxes, a general property tax and privilege taxes, and 
that the income tax belonged to neither class. 

The tobacco tax law was signed by the governor, but Weldon, a 
retailer, attacked the validity of the law, on the ground that it was 
not comprehended in the proclamation calling the extra session. 
This contention was upheld by the majority of the supreme court, 
which held that a sales tax was the very “antithesis of an income 
tax” and was not named in the governor’s proclamaion. In answer 
to this it was pleaded that the governor had issued a supplemental 
call authorizing the consideration of other business. To this the 
court replied with a denial that any supplemental call could be 
issued after the legislature was in session, and called attention to 
the fact that the supplemental call was issued after the cigarette 
bill had passed the senate. It was true, as contended, that in several 
states the governor could specify other subjects for consideration 
after the legislature has assembled, but the constitution of Arkansas 
made no such provision. Also, the legislative journals did not show 
that the legislature itself had extended the session, as it might have 
done, to consider other matters. If it be urged that the passage of 
a bill by a two-thirds vote is tantamount to an extension of the 
session to consider other matters, which the court denies, it will do 
no good in his case, for the bill did not pass by a majority of two- 
thirds in both houses. 

Justices Hart and Humphreys dissented, holding that the purpose of 
the extra session was to provide revenue for the schools. All the 
items mentioned in the proclamation were designed to raise more 
revenue for education. That improvement of the schools was the 
end in view was further shown by the fact that the governor’s 
message was devoted to that subject. Cases were cited from the 
courts of other states to show that the message may be examined 
to determine the scope of the proclamation. It was well established 
that no tax can be levied except for public use. In this case the 
public use was for the schools. That the governor did not wish to 
confine the legislature to particular kind of tax was attested by the 
fact that he signed the cigarette bill.* 

While in session each house directed that warrants for one hun- 





1Sims, State Comptroller, et al., v. Weldon, 268 S. W. Rep., 42-47. 
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dred dollars ($100) be issued to the members to pay for stamps, 
telegrams, telephone calls, ete. A taxpayer applied to the chancery 
court for a writ of injunction against the auditor to prevent the 
issue of these warrants. This court refused the injunction, but the 
supreme court granted it on the ground that this was an increase in 
pay in violation of the constitution. Members are allowed $6 per 
day for sixty days in the regular session and $3 per day for fifteen 
days in a special session, and mileage for both. The constitution 
expressly provides that members “shall receive no compensation, 
perquisite, or allowance whatever, except as herein provided.” The 
court admitted that each house could provide conveniences such as 
ink, paper, stamps, etc., for the use of members, but it was quite 
another thing to make allowances to individual members. The pay- 
ment of $100 to each member was nothing more than an allowance, 
to be used at will, and in no sense an expense account. Upholders 
of the allowance had contended that it was a political question and 
not within the competence of the court. The court held, however, 
that the exercise of any and all legislative powers must be done 
with due regard to constitutional limitations. 

Three amendments to the Constitution were submitted to the people 
on October 7, one providing for enlarging the supreme court by add- 
ing two members (now five) and increasing the salaries, another 
compelling counties and cities to adopt the “pay as you go policy,” 
and a third forbidding the legislature to pass any local measure and 
providing for the initiative and referendum on local affairs.? 

All of the proposals received a majority of the votes on them, but 
not a majority of the total vote. The constitution of 1874 says that, 
to be adopted, an amendment must receive a majority of the votes 
cast at the election, and two amendments which had received a ma- 
jority of the votes cast on them and had been declared adopted by 
the speaker of the house, have been declared by the supreme court 
not adopted because they did not receive a majority of the total vote. 
In 1910 the initiative and referendum amendment provided that 
“any measure” referred to the people “shall take effect and become 
a law when approved by a majority of the votes cast thereon, and 
not otherwise.” However, in 1915, the supreme court declared that 
this had not affected the provision in the constitution of 1874 and 
that a majority of the total vote was required for adoption.* This 
case arose when the city authorities of Little Rock sought to issue 
bonds under an amendment for this which had received a “majority 
of the votes cast thereon,” but not of the total vote. 

The same amendment was later submitted and again received a 
majority of the votes cast on it, but not a majority of the total vote. 


*For a fuller account of these proposed amendments see Southwestern Political 
and Social Science Quarterly, IV, 278. 


*Hildreth v. Taylor, 117 Ark., 565. 








356 Political and Social Science Quarterly [Vol. V 


The same thing happened again in 1924, and now a writ of mandamus 
was sought to compel the speaker of the house to declare it adopted. 
As the amendment increasing the membership of the supreme court, 
and also increasing their pay, was in the same condition, the members 
of the court declared themselves disqualified and Governor Terall 
at once appointed a special court, ex-Governor T. C. McRae being 
chief justice. 

The special court held that the term “any measure” applied to 
amendments as well as to laws, and that only a majority of the 
votes cast on a measure was necessary to adopt it. This meant a 
reversal of a previous decision of the regular court (Hildreth v. 
Taylor), but the special chief justice did not mince matters, saying 
that the earlier decision was wrong. The opinion also held that 
the new initiative and referendum submitted in 1920 to clear up the 
crudities and uncertainties of the original I and R was adopted 
and now in force,‘ in spite of the fact that substantially the same 
amendment had been resubmitted in 1922 and then had failed to 
get a majority of the votes cast on it. 


MISSOURI 
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The legislature did not meet in 1924. The political events of chief 
interest were the special election in February to pass upon the work 
of the constitutional convention of 1922-1923; the general elections 
of November, which concluded some rather bitter political conflicts; 
progress on Missouri’s extensive road building program; and some 
significant decisions of the supreme court. 


CONSTITUTIONAL REVISION DEFEATED 


At a special election February 26, 1924, the voters of Missouri 
expressed their mistrust of any “tinkering” with the fundamental 
law of the State by defeating most of the work of the constitutional 
convention elected in 1921. In November, 1920, when it was decided 
to hold a constitutional convention, there seemed to be considerable 
sentiment in favor of a general revision of the constitution, which 
dates from 1875. While the convention was deliberating, interest 
in their work was perceptibly lessening, and although none of the 
proposed changes could be called radical, the general sentiment of 
the voters seemed to be that the old document would serve well 
enough. , 





*Brickhouse, Mayor, v. Hill, Arkansas Gazette, Feb. 18, 1925. 
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To avoid the danger of complete rejection of their work, as hap- 
pened recently in Illinois, the convention decided to submit the 
changes agreed upon in twenty-one separate amendments. These 
were set forth in a 79-page pamphlet which was distributed widely 
throughout the State. The provisions of the existing constitution 
and the proposed changes appeared in parallel columns. The 
pamphlet contained an “address to the people,” explaining briefly 
the demand for constitutional revision and the work of the con- 
vention. At the end a sample ballot was printed, with the twenty- 
one amendments briefly summarized, and with a clear explanation of 
how to vote. 

Only six of the twenty-one proposed amendments were adopted, 
and of these only one might be called significant. This was No. 9, 
dealing with suffrage and elections, the important changes being 
(1) repeal of the clause which permitted aliens to vote after de- 
claring their intention to become citizens; (2) express denial of 
suffrage to idiots and insane; (3) provision that ballot boxes may 
be opened and examined in grand jury investigations and in all 
trials in which the violation of any law relating to primary or other 
elections is at issue, as well as in contested election, and (4) the 
legislature is required to regulate registration of voters in all cities 
of more than 10,000 instead of being merely permitted to provide for 
this in cities of more than 25,000. 


The other five amendments were of minor importance: No. 4 
authorized an additional issuance of bonds not to exceed $4,600,000 
for deficiency in payment of bonuses to veterans of the World War. 
No. 8 requires the affirmative vote of two-thirds of all senators 
elected instead of two-thirds of those present, in voting on impeach- 
ments. No. 18 prohibits nepotism in State offices and authorizes the 
legislature to provide for the removal of all public officers not other- 
wise provided for in the constitution. No. 19 permits Kansas City 
to pay for improvements of a city-wide character by bond issues 
instead of by assessments against the benefited districts. No. 21 
was the schedule for carrying the proposed amendments into effect. 

The important, though in no sense radical, changes recommended 
by the convention included a revision of the court system; moderni- 
zation of the article on city government, giving cities local self-gov- 
ernment or the right to zone, limited control of their own police 
departments, and modern financing systems; an article simplifying 
indictments; abolition of the State board of equalization; consolida- 
tion of State offices; provision for a State budget; and provision 
for the expansion of cities. These were defeated by majorities 
ranging from 2,030 on amendment No. 1 (simplification of form of 
indictments) to 107,972 on No. 15 (provision for an elected State 
board of education). 

The defeat of the convention’s work may be attributed largely to 
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indifference and a growing spirit of conservatism since the decision 
in 1920 to hold a constitutional convention. Considerable dissatis- 
faction was expressed over the long period during which the con- 
vention was in session (a total of 267 working days between May, 
1922, and November, 1923), and the expense incurred, about $800,000. 
Charges that the members were absent a large part of the time 
added to the popular distrust. There was strong opposition to par- 
ticular amendments by certain groups and organizations. The ju- 
diciary amendment, abolishing the office of commissioner in the 
supreme and circuit courts, and providing for the transfer of circuit 
judges to the supreme court, or other courts, to help clear congested 
dockets, was opposed by the judges of the supreme court and many 
prominent lawyers. The amendment relating to education was op- 
posed by Catholics, who feared that it meant compulsory attendance 
at public schools. The St. Louis School Patrons’ Alliance also op- 
posed the article, fearing that the new board of education would 
interfere with local control of St. Louis schools. 

Against these influences, a voluntary Association for Constitu- 
tional Amendment carried on « vigorous and well planned campaign, 
but with slight success.* 


CONSTITUTIONAL AMENDMENTS 


At the regular election of November 4, six additional amendments 
were submitted to popular vote through the process of initiative 
petition. Only one of these carried, an amendment authorizing 
the voters of St. Louis and St. Louis County to consolidate territory 
and government. The defeated amendments included (1) changing 
the salary of supreme court justices, increasing the number of su- 
preme court justices from seven to nine, defining the powers of the 
supreme court and prescribing its procedure; (2) making certain 
changes in the method of revising and amending the State con- 
stitution; (3) prescribing methods of amending the charter of St. 
Louis or of adopting a new charter; (4) raising salaries of members 
of the general assembly from $5 to $10 a day for seventy days, and 
prohibiting nepotism in the legislative branch; (5) further exemp- 
tion from taxation of property used for religious, educational, or 
charitable purposes. 

The adoption of the amendment relating to consolidation of St. 
Louis City and St. Louis County does not mean that consolidation has 
been effected or that it necessarily will be effected. It merely au- 
thorizes the voters of both jurisdictions to petition their respective 
governments to appoint a joint commission of eighteen members, 





See articles by Isidor Loeb in Amer. Pol. Sci. Review, Feb., 1924, and by 
W. W. Hollingsworth in National Municipal Review, Feb., 1924, on the work 
of the constitutional convention. 
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which would prepare a plan of consolidation and submit it to the 
people for approval. The urgent need of St. Louis for an extension 
of its boundaries, particularly to the north and west, and the definite 
advantages to the small adjoining cities and towns in the way of 
fire and police protection, water supply and other public services, 
makes some sort of expansion inevitable. A “Million Population for 
St. Louis” club is carrying on active propaganda for expansion, and 
the fact that the people of the county voted for the enabling amend- 
ment by a majority of 12,000, would indicate that steps will be taken 
in this direction before long. 


Direct LEGISLATION 


At the fall election two legislative proposals were voted on, having 
been placed on the ballot by initiative petitions. The first was an 
act to provide funds for the completion and maintenance of the 
State highway system (see below) ; the second was an act to provide 
a system of compensation for workmen injured in industrial acci- 
dents. As a result of active interest and propaganda among auto- 
mobile owners and others interested in the highway program of 
the State, the first proposition was adopted by a majority of 742,000 
to 348,000, although it imposed a tax of 2 cents a gallon on gasoline, 
and increased the automobile registration fee. 

The proposed workmen’s compensation measure originated with 
the State Federation of Labor, and suffered the same fate of two 
previous bills enacted by the legislature, in 1921 and 1923, both of 
which were defeated in referendum votes. The 1924 proposal was 
strenuously opposed by the Associated Industries of Missouri, an 
employers’ organization, which branded it as a dangerously radical 
measure. Proponents of the measure pointed out that while it 
made liberal allowances for disability, it was not as generous as 
laws in certain other states. The Associated Industries are pledged 
to work for the enactment of a “fair and just” compensation measure 
at the 1925 session. In the meantime, Missouri remains one of the 
six states of the Union without any form of workmen’s compensation 
laws. 


THE PRESIDENTIAL CAMPAIGN 


Interest in the presidential campaign at the beginning of the year 
centered around the announcement of Senator James A. Reed that 
he would be a candidate for the Democratic nomination. Four years 
ago Senator Reed was repudiated by the Democrats of Missouri, 
who refused to name him as a delegate to the national convention in 
San Francisco. In 1922, however, Senator Reed defeated Breckin- 
ridge Long for the nomination as United States Senator, and then 
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defeated the Republican candidate, R. R. Brewster, by nearly fifty 
thousand votes, due to Republican defections, it was claimed. It is 
a fact that the traditional Democratic strongholds voted against 
Senator Reed. In announcing his candidacy for the presidential 
nomination, Senator Reed said he stood for reduced taxation, par- 
ticularly on moderate incomes; adjusted compensation for veterans 
of the World War; improvement of waterways; the abolition of 
useless boards and bureaus in the Federal government, and a general 
curtailment of Federal centralization; less governmental interference 
with business; and a readjustment of railroad rates in the interests 
of agriculture. 

In formally opening his campaign in Missouri, Senator Reed 
denounced Mr. McAdoo for his connection with the Doheny oil in- 
terests, and for using his official connections to benefit his private 
law practice. He charged McAdoo with having collected over a 
million dollars in legal fees by reason of his official relations. After 
his defeat in the local party conventions March 7 and 8, Senator 
Reed continued to denounce Mr. McAdoo up to the time of the na- 
tional Democratic convention. Under the unit rule, Missouri’s thirty- 
six votes were cast for McAdoo on the first nineteen ballots. Then 
for eight ballots they were cast for Davis. Thereafter the dele- 
gation alternated between McAdoo, Ralston, Glass, and Davis. 

As the largest of the doubtful border states, Missouri became 
a strategic point in the presidential campaign. On September 15, 
John W. Davis visited Dr. A. W. Nelson, Democratic candidate for 
governor, at his farm near Bunceton, Missouri. The visit was made 
the occasion of a great Democratic rally, 40,000 Democrats being 
present. Mr. Davis wrote to Dr. Nelson that the affair set a new 
mark in American politics, and stimulated interest in the campaign 
throughout the country. 

During October Candidates Davis, Dawes, LaFollette, and Wheeler 
addressed large meetings in St. Louis. Senator LaFollette’s St. Louis 
speech dealt with foreign relations more fully than any of his pre- 
vious utterances. He declared that the Morgan and other banking 
interests forced the United States to declare war on Germany, and 
that these interests still dictated the foreign policy of the country. 
His remarks were interpreted as an appeal to the German-American 
vote of St. Louis. To counteract this, two days later Mr. Charles 
Nagel, secretary of Commerce under President Taft, and a leader 
among St. Louis German-Americans, came out in support of Presi- 
dent Coolidge. 

The popular vote in Missouri was as follows: 


I i id ce ans 648,486 Harding ............ "727,162 
CE et ade ne aie See. SE n5é0s ceenes c0nee 574,799 
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LaFollette 85,260 Debs 
Others 2,559 Christensen 


1,307,958 


1,330,636 


It will be noted that the total vote was slightly smaller in 1924 
than four years ago, and the distribution between parties remained 
about the same. 


THE GUBERNATORIAL CAMPAIGN 


Considerable interest was aroused over the campaign for governor. 
Missouri’s constitution does not permit a governor to seek immediate 
re-election, but Governor Hyde openly supported Sam A. Baker for 
the Republican nomination. Lieutenant Governor Hiram Lloyd was 
backed by most of the “old guard.” A third candidate, Victor J. 
Miller, former police commissioner of St. Louis, developed unexpected 
strength, especially in St. Louis. 

Among the Democrats, former Judge Henry S. Priest, of St. 
Louis, and Fowler S. Loftin, of St. Louis, announced their candi- 
dacies on platforms favoring light wines and beer. George H. Moore, 
collector of internal revenue at St. Louis under President Wilson, 
ran on a platform which denounced the Ku Klux Klan, and declared 
for the enforcement of all laws. Judge Priest also denounced the 
klan. Dr. Arthur W. Nelson, of Bunceton, and Floyd S. Jacobs, of 
Kansas City, advocated reduction of taxes. 


The primaries of August 5 brought out an unprecedented vote, 
approximately 700,000. Sam A. Baker and Arthur W. Nelson were 
nominated by the respective parties, though St. Louis was carried 
by Victor Miller and Judge Priest. Mr. Baker was State superin- 
tendent of schools from 1918 to 1922. Dr. Nelson graduated in medi- 
cine, but calls himself a “dirt farmer.” 

The principal feature of the campaign was a controversy as to 
whether or not Dr. Nelson was a member of the Ku Klux Klan. 
The Republicans produced a witness who swore that he had seen 
Dr. Nelson take the oath. This was denied by Dr. Nelson, but the 
controversy continued, to the exclusion of practically all real issues. 

The vote in the November election was very close, and it was several 
days before the election of Mr. Baker could be definitely announced. 
The official count gave Baker 640,135 and Nelson 634,263. Brandt, 
the Socialist candidate, received 21,043, 9,000 of which came from 
St. Louis and St. Louis County. The vote on other State officers 
was as follows: 
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Republican Democrat 
Secretary of State: 
Chas. U. Becker.... 660,952 Kate S. Morrow... 603,802 
State Auditor: 


L. D. Thompson.... 648,910 Middlekamp ....... 613,210 
State Treasurer: 

C. Eugene Stephens. 654,071 GOD boc cian cd cess 607,911 
Attorney General: 

Robert W. Otto..... 653,784 re 611,671 


CONGRESSIONAL ELECTIONS 


Two congressional districts which had been represented by Demo- 
crats since 1922 were carried by Republicans—the Fifth, including 
Kansas City, and the Sixth, lying just south of Kansas City. This 
will give Missouri nine Democratic representatives and seven Re- 
publicans in the next congress. 


THE STATE LEGISLATURE 


The general Republican majority changed the political complexion 
of the lower house of the State legislature, but owing to an effective 
gerrymandering of the State senatorial districts, which has existed 
since 1901, the Democrats were able to retain a majority of four 
in the upper house. For the past two years Governor Hyde has been 
opposed by a Democratic majority in both houses. Govarnor Baker 
will have the lower house with him, but the senate threatens to hold 
up appointments and administration bills pending an investigation 
of certain State offices. 


PROGRESS IN ROAD BUILDING 


The most important administrative activity in Missouri during 
1924 was the work on the program of road building authorized in 
1920. This program calls for the construction of 7,640 miles of hard- 
surfaced roads, the most extensive program of any State. A consti- 
tutional amendment in 1920 authorized the issuance of $60,000,000 
worth of road bonds. In 1921 the Centennial Road Law created a 
State highway department, headed by a bipartisan commission of 
four members, to administer the funds derived from automobile li- 
censes, corporation fees, the road bonds, and Federal subsidies. 

On December 1, 1924, 1,633 miles of hard road had been completed, 
representing 21 per cent of the entire 7,640-mile system. The high- 
way department announced that it was organized to handle about 
1,000 miles of hard-surfaced road annually. At this rate, the de- 
partment estimates that the present State system can be completed in 
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about six years. Several of the main roads can be finished during the 
next three years. 

The work of the highway department has been handicapped by the 
statutory requirement that road construction, so far as practicable, 
must be distributed uniformly throughout the 114 counties of the 
State, and that available funds must be divided between primary and 
secondary roads in a certain manner. During the past year, prog- 
ress was seriously impeded by shortage of funds. Failing in an ef- 
fort to have a special session of the legislature called to secure addi- 
tional funds, a proposition was submitted to the voters at the No- 
vember election and adopted. This provides for a license tax of 2 
cents a gallon on fuel used in motor vehicles on the public highways; 
increases the fee for the registration of motor vehicles; and au- 
thorizes the State to issue bonds at the rate of $15,000,000 a year. 
This will enable the highway department to speed up the construction 
program materially. 


ADMINISTRATION OF CRIMINAL JUSTICE 


Chancellor Hadley of Washington University, chairman of a special 
committee of the American Law Institute on reform of criminal pro- 
cedure, has stated that Missouri has one of the most archaic and in- 
efficient systems of criminal procedure of any State. The present 
attorney general of the State finds that from February, 1922, to 
February, 1924, of 199 appeals in criminal cases, 72 convictions have 
been reversed by the supreme court of the State, 107 affirmed, and 
20 transferred to the courts of appeal on questions of jurisdiction. 
Some of these reversals have aroused general concern over the obvious 
miscarriage of justice. One of these was the case of Spencer Jordan, 
convicted in a circuit court of killing a St. Louis policeman, and 
sentenced to death. In December, 1924, the Supreme Court reversed 
the decision because of faulty instruction to the jury as to the 
flight of the defendant. A case which aroused still more public in- 
dignation was that of Meininger, cashier of the Night and Day Bank 
of St. Louis, who fled the State three years ago after the closing of 
the bank with a loss of about $1,000,000 to depositors. After numer- 
ous changes of venue and delays, Meininger was convicted and sen- 
tenced to prison. The supreme court reversed the decision because 
the circuit judge used the words: “If the jury find and believe from 
the evidence that the defendant, after the commission of the crime 
alleged in the indictment, fled. .. .” The court held these words to 
be an assumption that Meininger had committed the crime. 

Attorney General Barrett, during 1924, waged a campaign for 
more liberal and effective criminal procedure. In the case of State v. 
Lee, the defendant had been convicted of stabbing a fellow prisoner 
to death, and was sentenced to death. He appealed, claiming that 
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the information was defective in that it did not include the words, 
“and the prosecuting attorney on his oath does further state.” For 
any years the supreme court has held this sort of omission to be fatal. 
The attorney general, in his brief, declared that criminal law had 
suffered hardening of the arteries, which impeded the free flow of 
justice, and that the insistence on archaic forms without regard to 
reason or merit was the cause of the widespread criticism against the 
criminal law of today. The supreme court, in an opinion which is 
rather notable for its freedom from insistence on technicalities, de- 
parted from its rule of fifty years and affirmed the decision of the 
lower court. 

In the case of State ex rel Meininger v. Brewer, again the court 
set aside a precedent of many years and held that Meininger could 
be tried on a second charge after being convicted and while waiting 
for sentence to be passed. Possibly these decisions mark a new era 
in the thought of the court on criminal cases. 


ANTI-TRUST CASES 


Attorney General Barrett successfully prosecuted a number of 
cases under the anti-trust laws of the State. Late in 1923 the 
Missouri supreme court gave the first decision of any State court 
against an open-price association. In the case of State ex rel Barrett 
v. Boeckeler Lumber Company, the St. Louis Lumber Exchange was 
found guilty of violatirg the State anti-trust law, its charter was 
forfeited and its members fined. This,case was somewhat analagous 
to the recent Hardwood Lumber case decided by the U. S. Supreme 
Court, but is interesting as being the first application of a State 
anti-trust law to this sort of combination in restraint of trade. 

Following the break-up of the St. Louis Lumber Exchange, the 
attorney general proceeded against the cement companies which were 
members of the Norcross Audit and Statistical Bureau of Kansas 
City, and the cement companies of St. Louis which were members 
of a similar bureau in Chicago. Both pleaded guilty; fines ranging 
from $10,000 to $27,500 were assessed, and all the companies ousted 
from the State, but the ousters stayed on good behavior. 

A similar proceeding egainst the St .Louis Millmen’s Association is 
pending in the supreme court at the present time. 

In August, 1924, the attorney general began an investigation of 
the high price of gasoline in the State. Inquiry brought out the fact 
that oil companies were buying gasoline in Tulsa at 7 cents a gallon, 
that the cost of shipping to Missouri did not exceed 2 cents a gallon, 
and that 2 cents more was considered a reasonable profit. Never- 
theless, the price had not been below 16 cents, except in the case 
of a few small, independent companies. Gasoline dealers testified 
that the Standard Oil Company acted as a stabilizer of prices; there 
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was no opportunity to sell at a higher price than that of the Stand- 
ard, and no incentive for selling lower. It was found that there was 
practically no competition in the State from large companies. 

The Standard Oil Company was convicted about ten years ago 
of violtaing the State anti-trust laws and ordered ousted from the 
State, but the ouster stayed on good behavior. The attorney general, 
after investigation, proceeded to vacate the stay of ouster on the 
ground that the conditions of the parole had been violated. The par- 
ticular charge was based on license contracts by which the Standard 
Oil Company authorized other companies to use the “cracking” pro- 
cess which it had developed, on condition that the gasoline so pro- 
duced should not be sold in Missouri. The question involved was how 
far a patent may be used to justify a contract in restraint of trade, 
This case is still pending in the Supreme Court, but the threat of 
prosecution was sufficient to cause a drop of 5 cents a gallon in the 
price of gasoline within a few days. 


IMPORTANT DECISIONS ON PuBLic LAW 


Branch Banks.—During the past year the U. S. Supreme Court 
decided that national banks could not establish branches when such 
action conflicted with State law. This case arose in Missouri when 
the Attorney General of the State brought a quo warranto in the 
State Supreme Court to test the right of the First National Bank in 
St. Louis to establish branches throughout the city. The case was 
transferred to the U. S. Supreme Court, and the attorney general of 
Missouri was joined by several other states in his argument. Eco- 
nomically, they argued, the case involved this: If national banks 
could have branches where State banks could not, the result would 
be the nationalizing of all State banks, and the centralization of all 
banking in a few large banks. Small towns, especially, would find 
themselves helpless before a nation-wide banking monopoly. 

Solicitor General Beck, for the United States, argued that if a 
State could bring a prosecution against a Federal agency on the 
ground that it was exceeding its Federal power, the result would 
be differing decisions in each State, and a complete breakdown of 
Federal authority. Attorney General Barrett, of Missouri, main- 
tained that if a Federal agency was immune from State restraint 
merely by the assertion of Federal power, whether correctly or 
falsely, the rule would also apply to all Federal agents, and the re- 
sult would be complete obliteration of State rights. Under such a 
situation, the State would be powerless as against any action what- 
ever of a Federal officer claiming to act under Federal authority, 
unless the Federal authorities themselves checked his course. 
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The decision of the supreme court in favor of Missouri’s con- 
tention appears to mark this as one of the leading cases on the 
question of Federal and State rights. 


DEDICATION OF STATE CAPITOL 


In October Missouri’s new five and a quarter million dollar capitol 
was dedicated with impressive ceremonies. Five of Missouri’s ex- 
governors participated in the ceremony: Governors Dockery, Hadley, 
Major, Francis, and Gardner. It is claimed that the building cost 
less than any other capitol building of equal size by one and one-half 
million dollars, and that it could not be duplicated at the present time 
for ten million dollars. The construction was supervised by a non- 
partisan capitol commission, headed by E. W. Stephens, of Columbia, 
and serving without pay. The architects and contractors were se- 
cured in the East, and the whole enterprise was completed, it is 
claimed, without a suspicion of graft. A notable feature of the new 
capitol are the decorations, including murals by Frank Brangwyn, 
the Welsh artist, said to be the finest examples of this type of painting 
to be found in America. 


OKLAHOMA 
PREPARED BY HARRY A. BARTH 
University of Oklahoma 
POLITICAL DEVELOPMENTS 


Oklahoma has three parties. Two would suffice, but, thanks to 
national conditions, there are three. The two major parties are 
approximately equal in size. Oklahoma has been settled by people 
from both the North and South. It is more or less the meeting ground 
for the North and the South. It was the last frontier country, and 
to it some of the more adventurous from every one of the older states 
have come. There is, of course, no valid distinction between these 
parties, especially in Oklahoma. Both are predominantly conserva- 
tive, and they divide between them those who are satisfied with 
things as they are. 

The discontented element is united by no definite party machinery. 
There are, however, several permanent organizations which hold this 
group together more or less continuously. The State Federation of 
Labor is comparatively weak. The organized labor movement has 
never taken a solid hold in the State, but nevertheless it does exist 
and is a factor of importance. The farmers are organized in a farm 
organization, which during most of the time is rather tenuous, but 
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which can be mobilized into an effective fighting force at elections. 
These organizations of farmers and workers include about one-fifth 
of the voters of the State. They hold the balance of power, and 
comprise the group which is tremendously potent whenever it is united. 
To understand Oklahoma politics, is to appreciate the influence of this 
factor. Political campaigns revolve about this unstable group. Bat- 
tles are won or lost through success or failure in glueing together 
this element and throwing it to one party or the other. Sometimes 
the farmers and laborers are joined by the lawless group, which 
hangs over from pioneer days. The lawless type is probably becom- 
ing numerically less through time and through the imposition of the 
culture of the towns. However, when the laborers and the discon- 
tented farmers are combined with the lawless group added, the 
Babbitts, who control the press, operate the banks, and drill for oil, 
are given a scare which keeps them up nights. 

The year 1924 was in no way different from any other year. There 
was the same battle over the radical non-partisan; the same fight 
to keep them in cohesion, and the same struggle to hold them either 
for one candidate or another. It was different, however, in that this 
year the radicals were never closely united. The front was pierced 
in very vital spots, and on the whole their power suffered a very 
marked eclipse. 

The developments in the year were really a part of a larger cycle 
which extended over four or five years. The depression, which fol- 
lowed the war and which was accompanied by deflation in agricul- 
tural prices and in land values, continued until the fall of 1924. As 
is usually the case, the depression resulted in political activity on 
the part of the farmers. The years 1920 and 1921 may be looked 
upon as the period of generation. This is the time when irritation 
increases, and, as matters change from bad to worse, resentment 
crystallizes. The year 1922 marks the culmination of the movement. 
The farmers and laborers organize and in this year prepare a stag- 
gering blow for the conservative groups. Here is the same develop- 
ment which occurred in the Dakotas, Iowa, and Minnesota. A third 
party is gathered together, and the forces of discontent are carefully 
prepared for action. The result is the Walton victory of 1922. 


Walton, a political adventurer, drifted into Oklahoma after Okla- 
homa had become a State. He engaged in various activities, and 
finally became involved in the political machine of Oklahoma City. 
His rise was rapid. Uniting political ability and the contracting 
business, he became commissioner of Oklahoma City, ran for mayor 
before his term expired, was elected, then ran for governor before 
his term expired—and became the chief executive of the State in six 
years. He became governor by winning the discontented group. Ata 
farmer-labor convention, held in Shawnee, he received the backing 
of the leaders and was indorsed as their nominee. The next step 
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was to have the Farmer-Labor candidate run in the Democratic 
primary. His success was insured in the Democratic primary by 
a split in the conservative vote. As a result of these maneuvers, the 
radical group found itself in an admirable strategic position. It had 
captured the stronger of the two old parties, and the candidate had 
officially endorsed the radical objectives. Walton became Governor 
at the election of November. What happened in 1923 has already 
been printed.? 

Briefly, what happened was that the radical movement was de- 
prived of the fruits of victory. Had the candidate of the radical 
forces been a real leader, he could have duplicated the work of 
LaFallotte in Wisconsin, Wilson in New Jersey, or Hughes in New 
York. On the contrary, he was merely an opportunist. Whether 
the charges of dishonestly which were lodged against Walton are true 
is immaterial. Most people in Oklahoma probably believe them to 
be true. The significant fact is that the real problems in the State 
were left untouched. The tax system, which bears heavily on the 
farming class—the class least able to pay—was left unchanged. The 
consumption taxes, out of which much of the State’s revenue comes, 
were also left as before. The income tax, which hits the recipients 
of small incomes and taxes lightly larger incomes, was also unmodi- 
fied. Development projects, which might have benefited the farming 
group, were ignored. The soldier bonus, a measure which would have 
been in keeping with the radical policies, was quietly put to sleep. 
These measures may or may not have been for the best interests of 
the State. They certainly are thought to be beneficial by radicals. 
Not one was passed. About the only legislation of any real value 
from the viewpoint of the poorer classes was the free textbook law 
and a workmen’s compensation act. With these, however, many con- 
servatives could have no objections. 

The year 1923 closed with the radical movement discredited and 
its leader in disrepute. 

The chief political event of 1924 was the senatorial election. Five 
candidates entered the field. Chief of these was Walton, who sought 
vindication. He announced that he had been persecuted. He had 
been hounded by ministers of the gospel who were so allied with 
politics that they did not know the truth. He constantly referred to 
them as political Ku Klux preachers. The klan issue was dragged 
in. Atrocities of the vilest character were attributed to this organi- 
zation, which was said to be in actual control of the State. In addi- 
tion, Walton appealed to the discontented element. He made sweeping 
promises. He announced that the big interests were attempting to 
prevent his election because they knew that he would be the friend 
of the common people. 





4See especially Miriam E. Oatman, “Oklahoma’s Dramatic Year,” Southwestern 
Political and Social Science Quarterly, March, 1924, Vol. IV, No. 4. 
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The second candidate was Charles Wrightsman. Wrightsman’s 
platform was designed to appeal to the class which was less well off. 
The Farmer-Labor convention endorsed him. It is stated that, had 
the man who did most to organize the farmer-labor movement in 
Oklahoma lived through the election, this group would have been 
thrown almost entirely to Wrightsman. With the death of Patrick 
Nagle, in the early part of 1924, came the collapse of the Wrights- 
man candidacy. There was no man in the State who could keep 
the divergent elements in harmony. This factor was probably instru- 
mental in Wrightsman’s defeat. 

Another candidate was Congressman E. B. Howard. He is cred- 
ited with backing by various elements. His platform was distinctly 
conservative, and he probably polled the vote of a large percentage of 
the conservatives of the State. S. P. Freeling was also a candidate 
appealing most effectively to the conservative group. The fifth 
candidate was former Senator Gore, who entered the race probably 
to appeal to the progressives. 

The race was very close, three candidates emerging as possible 
victors. Towards the end of the campaign, it was clearly seen that 
Walton would be the victor unless the conservatives could unite on 
one of the other candidates. Attempts were made by some of the 
larger newspapers to hold straw ballots in order to determine the 
most popular opposition candidate. These failed, however, and the 
predictions of observers were verified. Walton won by a close margin. 
Howard was second with almost as many votes, and Wrightsman 
was a close third. 

The part the klan played in the primary campaign cannot be ac- 
curately stated. In fact, the importance of the klan in any election 
is difficult to estimate. About the only conclusion which one may 
draw is that its part was much less significant than reports of eastern 
newspapers would indicate. The klan vote was probably distributed 
among several candidates. 

The campaign, as usual, centered around the discontented group. 
Every candidate played for their vote, with one possible exception. 
It is believed that two factors entered to complicate the situation. 
The first, as stated above, was the death of Patrick Nagle, which 
left the unstable element without a dominating leader. The second 
was the prospect of a good crop. The one factor tended to break 
the group into factions, the other to diminish its numerical strength. 

Disheartened by the failure of their cause in the Walton regime 
and leaderless, and with crops apparently growing lustily, the farm 
support was dissipated, and probably exercised little influence on 
the result. 

The Republican candidate in the November election became W. B. 
Pine. 
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The fight between Pine and the Walton was one of the most spec- 
tacular in Oklahoma history. Walton continued the tactics which 
had brought him to success in the primary. He toured the State 
intensively, speaking at every crossroads. Pine carried on a very 
extensive publicity campaign and also made a very extensive tour 
of the State. Oklahoma is normally Democratic. In the election, 
however, it went for Pine by around 140,000 votes. This was a stag- 
gering victory for the minority party. In spite of this victory, the 
normal Democratic vote was polled in the election for other offices. 
This is a striking instance of independent voting. 

What happened was that Walton progressively alienated a large 
proportion of the people of the State. He antagonized the church 
group by speaking of ministers of the gospel in a derogatory manner. 
He had made enemies of many persons by his conduct while governor. 
A very effective opposition badge contained a picture of a gun and 
the word “No” written in red on a white background. This was an 
effective appeal to the desire of most of the citizens for order and 
tranquility, and recalled the martial law of the preceding year. Con- 
trary to eastern reports, Oklahomans do not carry revolvers and do 
not enjoy disorder. The radical group was thoroughly disillusioned. 
The people of the State, regardless of race, color, or religion, united 
in a dramatic repudidation of Walton. 

It is unfair to ascribe his defeat to any one organization. The 
klan opposed Walton, but it was probably a minor factor in the defeat. 
Oklahoma is not klan-controlled. It is even doubtful whether the 
persons in the klan can be voted as a unit. A man may be a klansman 
and may also have nother affiliations which affect his vote. Most of 
the reports of the domination of Oklahoma by a small clique of law- 
less and hooded men are absolutely moonshine. The eastern press 
reports of the Walton campaign were simply garbled beyond recog- 
nition. 

One of the most tragic events in the last four or five years has been 
the futile effort of the radical group to organize. Regardless of 
personal opinion as to the radical objectives, one cannot help but feel 
that this group received more than its share of misfortune. Many 
men worked faithfully to organize the progressive movement. They 
probably were perfectly sincere in their determination to effect better 
living conditions. What seems most ironical is that the effort culmi- 
nated in apparent success. The election of 1922 was won, a gov- 
ernor and legislature, believed to be dominated by the progressives, 
were placed in office. The dreary tale of disillusionment that follows 
is hardly more than an interesting commentary upon the manner in 
which misfortune can be heaped upon a party. The leaders proved 
themselves to be either unable to put the plans through or not in 
sympathy with the plans. Certain it is that the movement, which 
began so hopefully in 1921, has suffered an ignominious eclipse. With 
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the economic issue confused with the klan issue, and with leaders 
who have not led, the radical element opens the year 1925 beaten and 
broken. 


LEGISLATION 


Governor Trapp, who took Walton’s place after the conviction and 
impeachment proceedings of November and December, 1923, called a 
special legislative session in the spring of 1924. This legislature had 
three principal objects. In the first place, the state of public opinion 
was such that a law of some type or other had to be passed to limit 
the activities of the klan. The hue and cry had gone out that Okla- 
homa was controlled by the grand dragon of the district, rather than 
by the governor, and this rumor had to be killed. In the second 
place, the Walton administration had proved itself to be dangerously 
extravagant, and many appropriations had to be cut. The cotton 
crop had been bad for a number of years; in fact, the crop of 1924 
was the first in seven years which had not been seriously damaged 
either by the boll weevil or by drougths, and the people simply de- 
manded relief from high taxation. In the third place, conservation 
measures were necessary. In parts of the State a special machinery 
had to be set up to take care of both irrigation and drainage. 

The legislature proved conclusively that it was not dictated by 
the klan, or by any other secret organization, by passing as its first 
measure a law providing for the prohibition of masks or hoods, for 
making intimidation by bands of masked men a penal offense, and for 
inserting in the by-laws of every fraternal organization an oath of 
allegiance to the American government and the American State and 
Federal constitutions. This law provided that it is unlawful for any 
person to wear a hood concealing his identity, unless it is done on 
Hallowe’en, at masquerades, or in public parades or exhibitions of 
an educational, religious or historical character, or in minstrel troupes, 
circuses, amusements, or other dramatic shows, or in meetings of 
fraternal orders held in an indoor hall. It is made a crime to enter 
upon the premises of another while in disguise, or for committing 
an assault while in disguise, or for mailing anonymous letters or 
documents threatening or intimidating anyone. Fines to the extent 
of $500, or, for some of these offenses, imprisonment up to twenty 
years is also provided. To make the law ironclad, it is provided 
that no society, association or corporation which, as part of its con- 
stitution, by-laws, ritual, or regulations, requires its members to take 
an oath of obligation in conflict with the constitution of the State 
of Oklahoma or of the United States, or requires its members to 
hold allegiance to some other government, power, person or influence, 
shall exist in the State of Oklahoma. It was also provided that no 
person who belongs to such an organization, or who owes allegiance 
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to any government, king, potentate, power or person other than the 
government of the United States, shall hold office in the State of 
Oklahoma. This bill, of course, makes it utterly impossible for an 
organization such as the Ku Klux Klan to function. Chapter 2 of 
the Acts of the Legislature, Special Session, 1923. 

The demand for economy in government caused major cuts in al- 
most every appropriation for the biennium for 1924-1925. The 
University of Oklahoma appropriation for 1925 suffered a cut of 
almost 10 per cent. The other institutions, likewise, were cut to a 
greater or less degree. The appropriations for the departments of 
the administration were also reduced. However, the demand for 
economy bore most heavily upon the educational institutions. Chapter 
102 of the Acts of the Legislature, Special Session, 1923. 

A very important law is known as the Conservancy Act of Okla- 
homa. This provides for the creation of irrigation and drainage 
districts for the purpose of (a) preventing floods, (b) regulating 
stream channels, (c) reclaiming or filling wet and overflowed lands, 
(d) providing for irrigation, (e) regulating the flow of streams, 
(f) diverting or eliminating water courses. These may be created 
by the judge of any district court upon petition of 51 per cent of the 
owners of the land embraced in the proposed district. A hearing is 
provided in order to permit the judge to ascertain the necessity of 
the proposed district. In case the petition is approved, the district 
is incorporated and a board of directors is created, to be composed 
of two owners of land in the district and a competent civil engineer. 
At periodic intervals meetings of the property owners are to be held 
to provide means and measures necessary for carrying on the work. 
In elections the democratic principle is ignored. A person is per- 
mitted one vote for every $100 of assessed valuation. The directors 
are to be elected for terms of six years. One is to go out of office 
every two years. The board of directors is empowered to hire any 
necessary agents and prepare plans for irrigation and drainage. A 
hearing is provided before the district court te review any objections 
to the official plans. In case the plans are approved the board is 
empowered to execute them. It may employ the power of eminent 
domain. It may let contracts. It may make regulations to protect 
the works. It may remove bridges. It may coédperate with the United 
States government or any other agency. In case it makes any agree- 
ments for the use of water power and supply, these arrangements 
are subject to modification or revocation by general State law. The 
benefits effected by the improvements are to be appraised by a board 
of three appraisers, whe are to be appointed by the district judge. 
This board is to fix upon the amount of compensation due for any 
damages. The board also appraises the benefits which are to accrue 
to any property from the works which are built. The cost of the 
project is to be assessed by the board in the same way as are other 
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special improvements. The board of directors is given power to issue 
bonds in anticipation of the receipt of funds. Special maintenance 
assessments may also be levied. The county treasurer is made the 
financial agent of the board. Provision is made for the solution of 
any disputes which may arise between districts. The board is also 
empowered to police the improvements. 

The entire irrigation and drainage system of the State is placed 
under the supervision of the Commissioners of Drainage and Irriga- 
tion for the State of Oklahoma, an organization composed of five men 
appointed by the governor with the consent of the senate. 

This law provides for the creation of a network of conservation 
projects which in time, it is hoped, will extend over the entire State. 
It is of special significance for Oklahoma, because of the floods which 
damage property. If the rivers of the State are properly controlled, 
they may be used to make parts which are now useless excellent 
agricultural land. Chapter 139 of the Acts of the Legislature, Special 
Session, 1928. 

In addition to these major bills, a number of laws of more or less 
significance were approved. An act protecting the estates of minors 
and incompetents was passed. This defined the qualifications of guar- 
dians, fixed their compensation, and the fees of auditors and attorneys. 
It prescribed the type of investment which may be made for minors 
and incompetents. In addition, it determined that a jury trial was 
necessary before a person might be declared incompetent. Chapter 84 
of the Acts of the Legislature, Special Session, 1923. 

An act was passed providing that public service corporations may 
increase or decrease their indebtedness and increase or decrease their 
capital stock without reference to the amount of subscribed capital 
stock. Chapter 90, Acts of the Legislature, Special Session, 1923. 

The gasoline tax was increased to 2% cents per gallon, and it was 
provided that the basis for ascertaining the amount due should be 
97 per cent of the gallonage reported by the deputy inspectors. It 
was also provided that 1 cent of this tax should be used by the county 
for road building purposes, while 1% cents should go into the State 
highway construction and maintenance fund. Three-fourths of this 
fund is to be used for the construction of new highways. Chapter 
101, Acts of the Legislature, Special Session, 1928. 

A law granting to the cities the power of eminent domain is prob- 
ably most significant from the viewpoint of the municipalities of the 
State. This law gives the cities and towns the power to secure land 
for the purpose of laying out, opening, extending, widening or straight- 
ening any street, boulevard, park or public square. The land ac- 
quired is to be paid for by special assessments against all property 
owners who are reasonably benefited. Local improvement bonds to 
cover the cost of the project may be issued. In case the cost of any 
project exceeds the benefit accruing to the adjacent property owners, 
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it is provided that the city or town may bear any excess expenses 
out of the general fund. This law should be of immediate value to 
the cities of the State. Many of these are growing with great 
rapidity, and a law of this kind permitting the beautification and the 
betterment of the physical environment should prove of lasting value. 
Chapter 104, Acts of the Legislature, Special Session, 1923. 

An annoying question, which constantly faced the municipalities, 
arose when the cities overran the corporate limits and the residents 
outside the limits attempted to secure water from a municipal plant. 
This situation is remedied by an act permitting municipalities to sell 
water outside of the corporate limits. The only restriction upon the 
power of the cities is to the effect that no mains may be constructed 
at city expense for the exclusive purpose of providing water for per- 
sons who are not residents of the city. Chapter 119, Acts of the 
Lgislature, Special Session, 1923. 

A drastic prohibition act was adopted in a further effort to enforce 
the eighteenth amendment. In spite of the existence of prohibition in 
Oklahoma since statehood, prohibition enforcement has never been 
all that the anti-saloon forces have hoped for. This act defines alco- 
holic liquor as that containing more than one-half of 1 per cent, thus 
conforming to the Federal standard. It makes illegal the possession 
of alcoholic liquors for other than medicinal purposes. Possession 
of more than one quart of an alcoholic liquor is made prima facie 
evidence of violation of the law against the manufacture and distri- 
bution of alcoholic beverages. Under the law only licensed pharma- 
cists may possess alcoholic liquor, and this must be kept and sold 
under Federal regulation. Chapter 123, Acts of the Legislature, 
Special Session, 1923. 

A resolution was passed by both houses favoring the passage of a 
law providing for the preferential system of primary elections. 

A bill regulating defunct banks provided a complete code governing 
the subject. This question was always more or less irritating in 
Oklahoma, and there was always a great deal of trouble involved 
in the liquidation of the assets. Exorbitant fees were charged in 
some cases and money was wasted in excess help. This bill strictly 
limits the amount which may be used for carrying out liquidation. 
It also makes definite rules to govern the sale and distribution of 
assets. Chapter 80, Acts of the Legislature, Special Session, 1923. 

An attempt to repeal the free textbook law failed, in spite of the 
fact that Governor Trapp endorsed the movement. This attempt 
does not mark the end of the movement to eliminate free textbooks, 
but it does guarantee free textbooks for the children of the State 
for at least another year. 

A resolution was submitted in the senate to reduce the number 
of senators from 44 to 24 and the number of representatives from 
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107 to 40. This bill did not, however, receive the approval of the 
Legislature. 

The supreme court had called provisions in city charters estab- 
lishing a tax rate for city purposes of more than 6 mills invalid as 
contrary to the general State law limiting the tax rate to this 
figure. This decision caused considerable inconvenience to the larger 
cities. A law was passed providing temporary relief for the year 
1923-1924. This made possible a special election for the year 1923- 
1924 in each of the cities to determine whether an amount in excess 
of 6 mills might be raised. This law does not, of course, provide 
for a permanent policy, but merely gave temporary relief. 

In addition to the special session in the spring, the senate was 
called together on November 25 to elect a speaker pro tempore. The 
speaker pro tempore, elected at the spring session, had resigned. 
Governor Trapp’s elevation to the position of chief executive had 
left the office of lieutenant governor vacant. In case he should 
leave the State or become incapacitated, no official could legally fulfill 
his duties. In addition, Governor Trapp was almost compelled to 
leave the State by litigation at the Federal capital in which Okla- 
homa was a party. The senate met, elected a speaker, and ad- 
journed, in one afternoon. 


JUDICIAL DECISIONS 


The courts of Oklahoma in 1924 ground out the usual number of 
decisions affecting the State and Federal constitutions. Amendment 
14 of the Federal constitution brought an order of the Corporation 
Commission to grief. The commission ran up against this ubiquitous 
obstacle in the case of the Sand Springs Railway Co. v. Oklahoma 
Union Railway Co., 227 Pac., 430. The commission authorized the 
use of one railway in making a physical connection with two other 
railways. This was in accordance with the Constitution of Oklahoma, 
Article ix, Section 2, and Compiled Oklahoma Statutes of 1921, Sec- 
tions 3458 and 5483. No compensation was provided to the railroad 
which served as the connecting link. As a result. the court decided 
that there was a taking of private property without compensation, 
and the order was set aside. 

An attempt was made to have a ruling of a county superintendent 
called invalid under the fourteenth amendment. This failed, how- 
ever, in the case of State ex relator Gunn v. Albritton, 224 Pac., 511. 
In a school district in which the negroes were in a majority the 
county superintendent designated the district school as a school for 
whites and the negro school as a separate school. The court held 
that there was no deprivation of equal protection of the laws, inas- 
much as the facilities offered the negro children were in no way 
inferior to those provided for the white. 
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The bill of rights of the Oklahoma constitution was interpreted in 
almost a dozen cases. This was probably due to the greater insistence 
now being made on personal rights and the greater publicity given 
to the dogma of individual liberty. Section 6 of Article II, which 
provides that the courts of justice of the State shall be open to every 
person, and speedy and certain remedy afforded for every wrong, and 
that right and justice shall be administred without sale, denial, delay 
or prejudice, was reaffirmed by the courts in the case of Son v. Line- 
bough, 225 Pac., 686. 

A prosecution, based on a complaint not signed and sworn to by 
the county attorney, was held invalid in a case arising over the 
unlawful manufacture of liquor, under Section 17, Article II, Whitte- 
mon v. State, 223 Pac., 890. 

The case of Francis v. State, 221 Pac., 785, arose over a procedural 
difficulty. Section 20, Article II, of the bill of rights guarantees a 
criminal a speedy trial. In this particular case the court permitted 
a continuance. The accused asked a discharge on the ground that, 
through the continuance, he was denied the speedy trial guaranteed 
to him by the constitution. The court held against him. The reason 
assigned was that the accused had made no effort to resist the grant 
of continuance, and inasmuch as he had apparently acquiesced in 
the delay, no right has been taken from him. It was necessary to 
assert the right in order to obtain it. 

The case of Polk v. State, 224 Pac., 194, also arose under Section 20, 
Article II of the bill of Rights. This section provides that in capital 
cases at least two days before the case is called for trial, the defend- 
ant shall be furnished with a list of the witnesses who are ‘to 
appear against him. The court here held that this provision is man- 
datory, and that the list must be granted unless the defendant waives 
the right. The defendant is not required to demand the list in order 
to receive it. 

The case of Webb. v. State, 224 Pac., 991, arose under the part of 
Section 20, Article II, which provides that the defendant shall be 
given a copy of the charges made against him. In this case an 
amendment was made to the charge after the jury was impaneled 
and the defendant placed in jeopardy. This amendment was held 
to violate the constitutional guarantee of the right to be informed 
of the nature of the accusation. 

The case of Compton v. City of Muskogee, 225 Pac., 562, involves a 
very interesting case of double jeopardy. The constitution prohibits 
the placing of any person in jeopardy of life or liberty twice for the 
same offense. Here the accused violated both a city ordinance and 
a general State law. He pleaded that prosecution under the city 
ordinance barred prosecution under the State law. The court re- 
fused to consider his plea. As a result, if a man bootlegs, in many 
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portions of Oklahoma he may be tried three times for the same 
offence—by the Federal government, by the State, and by the 
municipality. 

A case involving the taking of property without the consent of 
the owner caused a considerable tangle, which the courts straight- 
ened out in the case of Ponca City v. Drummond, 221 Pac., 466. 
Here a private corporation had obtained by condemnation proceed- 
ings a right to place sewers under the land of an adjacent property 
owner. The corporation then attempted to grant to the city the 
right to place its sewers through this right-of-way also. The owner 
of the property objected on the ground that the condemnation pro- 
ceedings applied only to the corporation and did not constitute a 
grant to any person who cared to place sewers over the right-of-way. 
The court upheld the contention on the ground that this did con- 
stitute a violation of the constitutional guarantee in regard to the 
taking of private property for public purposes. 

Prohibition enforcement was responsible for bringing six cases 
into the courts. In all these cases the constitutional guarantee 
against unreasonable searches and seizures was involved. The courts 
took a determined stand in favor of the guarantee. In the cases of 
Russel v. State, 221 Pac., 113, and Compton v. City of Muskogee, 225 
Pac., 562, it was held that liquor obtained by a search of the defend- 
ant’s premises, under a search warrant issued without authority of 
law for the sole purpose of obtaining evidence against him, was not 
admissible. A similar ruling was laid down in Foster v. State, 226 
Pac., 602, in the case of a search warrant against a private resi- 
dence. On the other hand, seizure without search warrant of a moon- 
shine still, operated in the open, was not a violation of the consti- 
tutional guarantee, Francis v. State, 221 Pac., 785, and Barton v. 
State, 222 Pac., 272. The question of the validity of the search of 
an automobile without a warrant to secure evidence in a prosecution 
for the unlawful transportation of intoxicating liquors was decided 
unfavorably in the case of Klein v. State, 223 Pac., 201. This deci- 
sion greatly increases the difficulty involved in the elimination of 
rum running. 

A conflict within the constitution was settled in the case of State 
ex relator Short v. Callahan, 221 Pac., 718. According to the 18th 
article, section 3a, cities are empowered to provide their own form of 
government. Under Article 3, Section 5, the legislature is authorized 
to enact laws providing for a mandatory primary system, which 
should apply to all elections, including those for municipal officers. 
The question at issue was the power of the cities to violate the 
mandate of the legislature and provide for their own methods of 
nomination. The court here made a notable decision in the direction 
of increased powers for the cities. The rule was laid down that 
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the legislative mandate applied only to those cities which had not 
yet incorporated. In this way the cause of home rule was furthered. 

The theory that all ideas in a bill must be minutely expressed in 
the title was put to rest so far as Oklahoma is concerned by the case 
of Carr v. State, 220 Pac., 479. The rule was laid down here that, 
if the act has one general object, and if the title indicates fairly well 
the general purpose, then, even though there may be many provi- 
sions, the act is constitutionally drawn. The theory was laid down 
that any details which may be expressed in law and which tend to 
carry out the general purpose of the law, ought to be regarded as 
necessary incidents. 

Section 59 of the 6th article of the constitution provides that laws 
of a general nature shall have uniform operation throughout the 
State. A law was passed in the 1923 legislature, providing for 
special courts in all counties of the State of Oklahoma having 
a city with a population of more than 72,000 but not more than 
90,000. This law, of course, was designed to benefit one particular 
city and was palpably an instance of special legislation. The courts, 
however, called the law valid in the case of Levine v. Allen, 221 Pac., 
771. One section of the law was called unconstitutional, strangely 
enough. This provided for a reduction of the jurisdiction of the 
justices of the peace in the county where the special court was 
created. Under the law a justice of the peace of the county would 
have less power than a justice of the peace in other counties of 
the State. This situation, said the court, would constitute special 
legislation, which was contrary to the constitution. The curious 
state of affairs, therefore, exists in which a law, though obviously 
special in application, is upheld, though a section necessary to make 
the law completely effective is called invalid. 

The Supreme Court of Oklahoma, by virtue of Article 7, Section 2 
of the constitution and Compiled Oklahoma Statutes, 1921, Section 
890, is given the power to lay down rules of procedure which must 
be followed by all the courts of the State. Any agreement made by 
various parties to violate any supreme court rule was held to be 
void in the case of Cosden Oil and Gas Co. v. Hendrickson, 221 
Pac., 86. 

The Corporation Commission was brought before the supreme 
court in a case determining its powers, Smith v. Corporation Com- 
mission, 225 Pac., 708. The immediate question was whether its 
powers were limited strictly by the constitution and the statutes or 
whether additional powers might be implied. The court laid down 
the rule that though its powers might be judicial, executive, and 
legislative, yet they were confined within the exact limits of the 
meaning of the words conferring the powers. In connection with 
the commission it was also decided that all rulings are presumed 
to be reasonable unless the countrary is proved. This presumption 
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in favor of the reasonableness of a ruling was created by Section 22 
of Article 9 of the constitution. The supreme court may not disregard 
rulings unless there is absolute proof as to their arbitrary nature. 
Oklahoma Gas and Electrie Co. v. State, 225 Pac., 710, and Muskogee 
Gas and Electric Co. v. State, 225 Pac., 711. On the other hand, it 
is within the power of the supreme court to send a case back to the 
Corporation Commission for further consideration and for the further 
collection of evidence. McAlester Gas and Coke Co. v. The Corpora- 
tion Commission, 227 Pac., 83. In case that the supreme court finds 
that the Corporation Commission has erred, it is within its power 
to issue any order, either temporary or permanent, which the facts 
warrant. McAlester Gas and Coke Co. v. The Corporation Commis- 
sion, supra. All of these cases are of importance for the State of 
Oklahoma, as they clear up the jurisdiction of the organization which 
controls almost completely the public utilities of the State. 

The case of Bette v. Childers, 228 Pac., 145, is of especial im- 
portance in that it defines the term “public purposes.” According 
to the constitution, Article 10, sections 14 to 19, appropriations may 
be made only for public purposes. In order to constitute a public 
purpose in the meaning of the constitution, it is necessary that this 
purpose not only be affected with the public interest but must be 
performed by the State in the exercise of the usual governmental 
activities. Under no circumstances may public funds be used to 
assist a private industry, even though such industry be affected with 
the public interest. Governmental functions may be exercised only 
by officers of the State. 

The case of School District No. 8 v. Home Lumber Co., 221 Pac., 
433, brought up a very interesting problem. The school district 
issued bonds within the debt limit. A contract was made to cover 
most of the sum of the bonds. While the contract was being filled, 
the funds were dissipated, and when the bill was rendered no funds 
existed to meet it. But no further bonds could be issued as the 
debt limit had already been reached. The Supreme Court was 
called upon to determine the validity of the contract. The court 
held that the situation did not militate against the contract, since, 
at the date of the contract, the amount contracted for was within 
the debt limit of the district. 

Another school district case with interesting implications is that 
of Ikard v. Union Graded School District No. 64, 223 Pac., 141. 
This school district was created out of other districts, which were 
disorganized. The new district issued bonds, which, when added to 
the bond issues of the districts out of which it was created, exceeded 
the constitutional limitation. The validity of the bonds in excess 
of the debt limit was questioned. The court held that any excess 
would stand in violation of the cunstitution. 

The case of State, ex relator Short, v. Callahan, 221 Pac., 718, 
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laid down a series of rules extending and guaranteeing local rule 
for the cities. In the first place, it was decided that the method of 
nomination and election of municipal officers is a matter for local 
determination, to be determined in the local charter. In the second 
place, it was decided that the object of the home rule provision of 
the constitution, Article 18, Section 8, is to free municipal govern- 
ments from legislative control. In the third place, it was decided 
that when a conflict occurs between a State law and a municipal 
charter, in a purely municipal matter, the State law is superseded. 

The case of Compton v. City of Muskogee, 225 Pac., 562, laid down 
the view that when a municipal corporation has framed a special 
charter any ordinance may be passed and enforced under the police 
power, even though it conflicts with the general statutes covering 
the subject. On the other hand, when a matter is of general public 
concern, the legislature may pass laws superseding any ordinances 
which the cities of the State may pass. City of Sapulpa v. Land, 223 
Pac., 640. 

Article 23, Section 6, of the constitution reads: “The defense of 
contributory negligence or of assumption of. risk shall, in all cases 
whatsoever, be a question of fact, and shall, at all times, be left to 
the jury.” In the case of Payne v. Tiller, 221 Pac., 26, this section 
was construed. It was decided that the rule worked not only in 
favor of the plaintiff, but in favor of the defendant as well, and it 
was decided that the court might not group the evidence, or instruct 
the jury, or in any way influence the jury either to find a verdict, 
as to the fact, favorable to the defendant or to the plaintiff. The 
cases of Hyde Construction Co. v. Smith, 221 Pac., 34; Muskogee 
Electric Traction Co. v. Watkins, 222 Pac., 996; St. Louis-San Fran- 
cisco Railway Co. v. Robinson, 225 Pac., 986; and Folsom-Morris 
Coal Mining Co. v. Marlow, 226 Pac., 53, likewise hold that the facts 
under the defense of contributory negligence and assumption of risk 
are questions for decision by the jury. 

In the case of Bass v. Board of County Commissioners, 222 Pac., 
995, the question was decided as to whether the salary of a county 
superintendent may be increased during his term of office. The 
court held that in view of Article 23, Section 10, and in view of the 
absence of specific provision to the contrary elsewhere, the super- 
intendent of public instruction was an officer whose salary might not 
be increased. 
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Primaries and Elections.—Practically every month of the year 
1924 witnessed some event of political importance. The outstanding 
event was the nomination and election of a woman governor, the 
first woman to be elected governor in the United States. 

The chief interest in Texas politics every two years centers 
around the Democratic primary for the nomination of State, district, 
and county officials. The contest for the governorship, always most 
interesting, was intensified by the entrance of nine candidates, one 
of whom was a woman. In a campaign of several months’ duration 
the principal issues discussed by the several candidates were: Law 
enforcement, prison reform, highways, administrative reorganiza- 
tion, industrial development, natural resources, education, taxation, 
appropriations, economy, State railroad, women’s rights, prohibition, 
reforestation, too many laws, relief for farmers, eleemosynary insti- 
tutions, labor, and public health. Overshadowing all issues was that 
of the Ku Klux Klan. 

In the primary election held on July 26, Judge Felix D. Robertson, 
of Dallas, received the highest number of votes, and Mrs. Miriam A. 
Ferguson, of Temple, wife of former Governor James E. Ferguson, 
who was barred as a candiate by court action, was second in the 
number of votes received. As the law requires a majority of votes 
for nomination, the two highest candidates had to settle the question 
in a second primary on August 23. In the ensuing campaign the 
main issue was the Ku Klux Klan in politics. The victory of Mrs. 
Ferguson over her klan-supported opponent was decisive. 

Dissension in the Democratic party over the Klan question encour- 
aged the Republican party, ordinarily a negligible influence in State 
politics, to hope for success in the general election on November 4. 
Dr. George C. Butte, dean of the School of Law of the University, 
was nominated by the Republicans for Governor. In the campaign 
which followed the Republican organization was suppored by some 
dissenting Democrtas, who formed the Good Government Democratic 
League. The Republicans stressed the issue of “Fergusonism”; the 
Democrats laid emphasis upon the obligation of the party pledge 
and the Ku Klux issue. 

In the election of November 4, Mrs. Ferguson received 422,558 
votes and Dr. Butte 249,970. The entire Democratic ticket, including 
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presidential electors, was elected, the vote for electors being: Demo- 
cratic, 486,688; Republican, 138,682, and Independent, 42,881. An 
amendment to the State Constitution to increase the Confederate 
pension tax rate from 5 to 7 cents was adopted by a vote of 203,751 
for and 79,968 against. 

Platforms.—The platforms of the two parties afford interesting 
comparisons. The Republican platform, which was adopted in con- 
vention at Fort Worth on August 12, pledged the party to the fol- 
lowing policies: (1) Drastic reduction of the cost of government; 
(2) amendment of primary election law to empower each party to 
select its own method of nomination; (3) provision for a non- 
partisan judiciary; (4) a system of road improvements through 
convict labor; (5) drastic limitations upon bond issues; (6) con- 
solidation of all tax renditions into one system; (7) abolition of 
State ad valorem tax and creation of special taxes te defray State 
expenses; (8) provision for passage of local laws reflecting commu- 
nity will rather than will of single legislator; (9) adequate support 
of educational institutions from bottom to top; (10) vigorous en- 
forcement of all laws, especially prohibition; (11) extension of aid 
to farmer without assuming control of his business; (12) protection 
of right of labor to collective bargaining; (13) reform of court 
procedure, and (14) unalterable opposition to the Ku Klux Klan. 

Liikewise, the platform adopted by the Democrats in convention 
at Austin on September 2, denounced the klan as “an un-Democratic, 
un-Christian, and un-American organization,” and condemned “its 
activities in politics and elsewhere as against the fundamental prin- 
ciples upon which the government was founded.” Other platform 
planks were: (1) Strict economy in governmental affairs with ade- 
quate support of all institutions of the State; (2) enactment of 
additional child labor laws by the State and opposition to the rati- 
fication of the Federal child labor amendment; (3) strict enforce- 
ment of State and National prohibition laws; (4) enactment of laws 
to prevent the violation of the prohibition laws by druggists and 
physicians; (5) establishment of rules of practice and procedure by 
the Supreme Court; (6) adequate maintenance of all highways 
constructed. In addition, the convention adopted the National Demo- 
cratic platform, approved the Democratic nominees for President 
and Vice-President, indorsed the administration of Governor Pat M. 
Neff and Lieutenant-Governor T. W. Davidson, and pledged the 
support of the party to the Democratic nominee for Governor—Mrs. 
Miriam A. Ferguson. 


ADMINISTRATION 


Prison Survey.—Authority to make a “scientific survey” of the 
Prison System without cost to the State was given by the Thirty- 
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eighth Legislature to the Texas Committee on Prisons and Prison 
Labor, a division of the National Committee on Prisons and Prison 
Labor. In making the survey the committee was authorized to 
secure the codperation of experts, and it did secure the active as- 
sistance of the National Committee on Prisons and Prison Labor, the 
National Committee for Mental Hygiene, the Texas State Medical 
Association, the Texas State Dental Society, the prison commissioners, 
members of State departments, and faculty members of State insti- 
tutions. 

The report of the survey, published in two volumes, is the most 
complete and scientific study yet made of the Texas penal system. 
The comprehensiveness of the survey is indicated by the following 
summary of its recommendations, taken from Volume I of its report: 

1. “The relocation of the Texas prisons, according to the penal 
colony plan, the site of which shall be selected by a commission ap- 
pointed by the legislature, and all of which shall be located in or 
near the center of the State and accessible by road and railroad to 
some large medical center if practicable. 

2. “The sale of all present farms and the Huntsville property 
as rapidly as the inmates can be transferred to the penal colony. 

3. “The erection, immediately upon the selection of a site for the 
penal colony, of a reception building which shall serve the purpose 
of both hospital and lockup, and shall have a bed capacity of 250 
prisoners. To this building every prisoner shall be sent immediately 
upon conviction, to be classified; there he shall receive a thorough 
physical and mental examination, and a record shall be made of his 
educational training, work efficiency, family history, and general life. 

4. “The erection, as rapidly as possible, upon the penal colony, 
but separated from each other from one to two miles, of the various 
types of institutions, which will permit of the classification of pris- 
oners according to age, race, physical and mental condition. The 
first of these institutions to be constructed to be a reformatory for 
the young and more promising white men, where they will receive 
thorough industrial and school training. 

5. “The establishment of a separate reformatory for women 
prisoners. This institution shall be under the board of directors of 
the State prison, but shall have its own hospital, where women shall 
receive their examination on entrance, and cottages for the classifi- 
cation of women as proved necessary by their entrance examination. 
The superintendent of this institution, the physician in charge of 
the hospital, and all the officers directly dealing with women prison- 
ers shall be women. 

6. “The establishment of a mental hospital for the care and 
treatment of prisoners who are mentally ill. This building to be a 
special building for so-called ‘insane criminals,’ located at one of 
the present State hospitals for the insane. 
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7. “Immediate provision to be made at Houston for the examina- 
tion of all prisoners before distribution to the farms, and the imme- 
diate treatment of all sick prisoners and segregation of those having 
infectious diseases in order that they may receive the care and 
treatment they need until the new institutions are completed. 

8. “The creation of a board of directors for the penal colony 
similar to the board directing the educational institutions of the 
State, which board shall determine the policies and employ a general 
manager to carry out such policies. 

9. “Transfer of the functions of supply purchase, construction 
of buildings, and the fiscal affairs of the penal system to the bureau 
existing at the present time for these purposes, under the State 
Board of Control or to some bureau created by the State to conduct 
these matters for all its institutions and departments. 

10. “The adoption of a constitutional amendment providing for 
the regulation of the management of the prison system by the State 
legislature. 

11. “The employment of prisoners in the production of commodi- 
ties for use by the State institutions and departments. If a surplus 
is produced, then sell to other states for use in their institutions 
and departments. Also employment of prisoners in public works, in- 
cluding road building. 

12. “The adoption of the ‘States’ Use’ plan for the consumption 
of products produced in the prison system. 

18. “The development of a system of paying adequate wages to 
prisoners. The cost of a prisoner’s maintenance shall be deducted 
from his wage and paid back to the State; the balance shall be his 
own and available for his dependents. 

14. “Strict compliance with both the spirit and the letter of the 
present law in regard to the education and recreation of prisoners. 

15. “The abolition of flogging and all other forms of cruel, un- 
usual, and brutal punishment. 

16. “The establishment of a board of parole, which shall be un- 
salaried, with an adequate method of examining prisoners and se- 
curing work for the prisoners before their final discharge from the 
control of the penal authorities. This board, if it meets with the 
approval of the governor, to advise him in regard to ‘pardons.’ 

17. “A thorough study of probation, suspended sentence, and the 
indeterminate sentence as a basis for the revision of the Texas law.” 


Educational Survey.—Chapter 124 of the Acts of the Thirty-eighth 
Legislature, regular session, created a survey committee representa- 
tive of different interests in the State, with power to slect an Educa- 
tional Survey Commission of twelve members. It was made the duty 
of the Educational Survey Commission “to employ an educational 
expert as survey director, who shall, with the assistance of such a 
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survey staff of experts as he may select, subject to the approval of 
the said Educational Survey Commission, make a thorough and im- 
partial survey of the public educational system of the State.” The 
sum of $50,000 was appropriated for the expenses of the survey, in- 
cluding publication of the report of the Survey Commission, which 
should be made to the governor and legislature not later than De- 
cember 1, 1924. 

Dr. George A. Works, of Cornell University, was chosen director 
of the Educational Survey on November 27, 1923, and actual survey 
work commenced soon thereafter. The survey was organized in six 
divisions, each in charge of a head. The complete report of the sur- 
vey was printed in eight volumes. 

A brief summary of the principal recommendations of the survey 
follows: 

Higher Education.—(1) Amendment of the Constitution to make 
the Agricultural and Mechanical College a separate institution; 
(2) change the name of the College of Industrial Arts to The Texas 
State College for Women; (3) repeal of the constitutional provision 
preventing legislative appropriations for buildings at the University; 
(4) correspondence study work should be centralized in the Uni- 
versity; (5) graduate work should be developed only at the Uni- 
versity, except that graduate work in agriculture should be de- 
veloped at the Agricultural and Mechanical College; (6) clearer 
definition of the field in engineering and architectural work should 
be made at the University, Agricultural and Mechanical College, and 
Texas Technological College; (7) music should be developed as a major 
activity only by the University; (8) teacher-training in vocational 
home economics should be developed as a major line only in the Uni- 
versity, Texas Technological College. and the College of Industrial 
Arts; (9) proper provision for the Sul Ross State Teachers’ College 
at Alpine or its abandonment. An alternative suggestion is its re- 
moval farther north and east; (10) transfer from the Agricultural 
and Mechanical College the administration of all State regulatory 
laws; (11) extension work in home economics should be done by the 
College of Industrial Arts instead of by the Agricultural and Me- 
chanical College, if the Federal subsidy will permit; (12) a State 
system of teacher-training should be worked out, assigning appropriate 
functions to each teachers’ college; (13) better trained faculties; in- 
creased salary schedules; a State-wide building program, and gener- 
ous appropriations by the State for education. 

Perhaps the most important recommendation of the survey re- 
garding higher education is that for the creation of a State Board 
of Higher Education, to serve as a codrdinating agency between the 
State institutions of higher education. This board should consist of 
nine members, appointed by the governor, with the confirmation of 
the senate, for terms of nine years, one member being appointed 
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every year. The members should be laymen, chosen because of their 
ability and without reference to their general location. They should 
serve without compensation and receive only actual expenses. The 
board should be provided with an educational secretary and an ade- 
quate staff. The board should have the authority and responsibility: 
(1) to study the State’s needs for the various forms of higher edu- 
cation, including the collection of all available facts relating to the 
activities of the publicly supported higher educational institutions; 
(2) to approve or disapprove all new lines of work to be introduced 
at any State institution of higher education in the future; (3) to 
approve or disapprove before presentation to the legislature all 
proposals to establish new State institutions of higher learning; 
and (4) to prepare the budget of the financial needs of each institu- 
tion of higher learning for presentation to the legislature. 

The board would have no control over the internal affairs of any 
institution. The present governing boards for each institution would 
be retained. 

City Schools.—(1) City school organization should be provided 
for by general legislation and not by special charter; (2) the schools 
should be made independent administratively and financially of the 
city government; (3) terms of members of school boards should be 
increased to five, six or seven years with periodic renewals; (3) the 
Board of Education should be allowed to choose the superintendent 
for a four-year term, and (5) laws should be enacted vesting the 
school superintendent with the professional functions of school 
administration. 

State Department of Education—The present ex-officio State 
Board of Education should be abolished and a new board created, 
to consist of nine members, appointed by the governor and senate, 
to serve for nine years, with overlapping terms. The members of 
the board should be men and women representative of the different 
educational interests, selected without reference to geographical con- 
siderations in the State, and they should serve without compensation. 
The board should have general supervision over the public school 
system and should elect the State superintendent, and on his recom- 
mendation the members of his staff. 

County and Rural Schools.—(1) Terms of county school trustees 
should be made five years, one trustee retiring annually. All trus- 
tees should be elected from the county at large; (2) the county 
school board shall elect the county superintendent. The board may 
fix his salary at not to exceed $4,500 a year with expense allowance. 
A special superintendent’s certificate should be required for eligibility 
for election; (3) ex-officio county superintendents should be abolished 
and every county give a full-time superintendent, and (4) schoo! 
trustees for common districts should be elected for terms of three 
or six years. 
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Eleemosynary Survey.—The Thirty-eighth Legislature provided 
for the creation of an eleemosynary commission, to serve without 
salary, to be composed of nine members, two senators named by 
the president of the senate, two representatives named by the 
speaker of the house, and five citizens named by the governor. The 
commission was directed to make a careful study of eleemosynary 
conditions and to report its findings and recommendations to the 
regular session of the Thirty-ninth Legislature. 

Being left without funds by the legislature, the commission de- 
cided that it would not proceed unless funds and experts to conduct 
a scientific survey could be secured from some national or local phi- 
lanthropic agency. On account of the limitation of funds, the survey 
included only the problems of the insane and feeble-minded. In this 
field the commission secured the codperation and financial support of 
the National Committee for Mental Hygiene of New York City, 
and of the Buchanan Foundation, of Texarkana, Texas. 

The principal recommendations of the commission may be sum- 
marized as follows: 

1. Names of all asylums and hospitals for the insane should be 
changed to “State Hospital.” 

2. “The present commitment law should be so changed that court 
jury trials will be used only when demanded, and so that patients 
in early stages of threatened mental breakdown may, with proper 
safeguards, be received for observation and treatment temporarily, 
without being officially and legally adjudged insane at all.” 

3. Establishment of small psychopathic hospitals near medical 
schools at Galveston and Dallas. 

4. Establishment of a small psychopathic hospital as receiving 
building at each hospital. 

5. Creation of a division of mental hygiene under the board of 
control, the head of the division to be a trained and experienced 
psychiatrist. Supervision and coérdination of the work of all the 
institutions dealing with mental hygiene would be the general duty 
of this division. 

6. Eleemosynary budget should make more provision for mental 
and occupational therapy and for psychiatric social workers. 

7. The division of mental hygiene, in codperation with the de- 
partment of education, should work out a plan of establishing experi- 
mental county units for handling problem cases in public schools. 

8. No definite recommendation was made by the commission as 
to the prevention of insanity. 

9. The commission recommended that it should be continued by 
the Thirty-ninth Legislature and given adequate funds and staff to 
complete the survey of the other phases of the eleemosynary problem 
assigned to it by the concurrent resolution creating the body. 
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Forestry Survey.—A non-salaried forestry committee was created 
by simple resolution of the senate in the Thirty-eighth Legislature, 
to consist of eleven members appointed by the governor, two from 
the senate, two from the house, and seven citizens. It was made 
the duty of the committee to conduct a survey of forest and tree 
conditions in Texas, to compile the laws of the State relating to 
forestry, and to report its findings and recommendations to the 
Thirty-ninth Legislature. 

In its report, filed in the legislature on January 12, 1925, the com- 
mittee reviewed the forestry situation in the United States and in 
Texas and presented recommendations for a constructive forestry 
policy for Texas. Of the Texas situation the report says : 


Texas has been more backward in the conservation of its 
natural resources and its vast timber wealth in particular than 
most of the other states possessing a considerable timbered area. 
With an original forest of virgin pine approximating 14,000,000 
acres, there now remains less than 1,500,000 acres, and it is 
estimated that at the rate of present lumbering operations prac- 
tically the entire acreage of virgin pine forests in the State will 
be exhausted in the next ten or twelve years. The reproduction 
of timber of commercial value on the vast area that has been 
cut over, a great part of which is not considered suitable for any 
other purpose, has had but meagre encouragement from the State. 


Several recommendations are made by the committee as the basis 
for a constructive forestry policy for Texas. 

1. A policy of codperation in reforestation between the Nation 
and the State should be one that will leave control to the State and 
ownership of lands set aside for forest reproduction to the State and 
its citizens. 

2. Acquisition by the State of a number of State forest areas of 
suitable size for practical demonstration in forest renewal and man- 
agement. 

3. Legislation should be enacted to encourage private participa- 
tion in the reproduction of timber upon the deforested lands of the 
State. This legislation would involve (a) a constitutional amend- 
ment authorizing the legislature to provide by law for a special system 
of taxation of lands set apart for growing timber for commercial 
purposes, and (b) a forestry code enacted under authority of the 
proposed constitutional amendment, providing for the creation of 
a non-salaried State Board of Forestry with supervision over the 
State forester and the administration of the forestry code. 

4. Pending adoption of the constitutional amendment and en- 
abling legislation, more adequate suppert should be given to the 
State forestry department, so that it may have funds to match 
Federal funds alloted to Texas. 
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5. Study should be made of injurious tree insects and the results 
published for the information of timber owners. 

6. Plans should be made to finance timber growing projects, under 
registration with the State, through some form of long-time loans 
at low rate of interest. 


Topographic and Hydrographic Survey.—By act of the Thirty- 
eighth Legislature, the State Board of Water Engineers and the 
State Reclamation Engineer were required to conduct and report to 
the governor “an adequate topographic and hydrographic survey of 
the stream watersheds of the State, to the end that flood control, 
water conservation and economic utilization in reclamation develop- 
ment may be made practicable.” Appropriations of $400,000 for the 
biennium, beginning September 1, 1923, were made to the Board of 
Water Engineers and $200,000 to the Reclamation Engineer for the 
conduct of the survey. 

In a message to the Thirty-ninth Legislature, Governor Neff briefly 
reported on the status of the survey: 


During the past two years the necessary machinery has been 
set in motion for making an inventory of the water resources of 
the State; for determining by scientific methods the quantity of 
water in every section, and the natural facilities for storing this 
water and putting it to beneficial use. The inventory consists 
largely of measuring the flow of streams and making topograph- 
ical surveys of same and reservoir sites. 

Topographic surveys had been completed on approximately 
one million one hundred thousand acres, and, in addition, much 
work has been done that will expedite the work of the present 
fiscal year. Eleven thousand fi ve hundred square miles have 
been photographed from aeroplanes to provide base maps for 
topographic surveys. It is estimated that during this present 
fiscal year from two to three times as much area will be topo- 
graphically surveyed as was surveyed during the past year, and 
easily all of the work contemplated under the appropriation of 
the last legislature for the Board of Water Engineers will be 
finished. 


State Parks.—The Thirty-eighth Legislature created a State Parks 
Board, to be composed of five members appointed by the governor 
for a term of six years. The board was authorized to solicit tracts 
of land for public parks, to investigate park sites, to accept titles 
to tracts, subject to approval of the legislature, and to report to 
the regular session of the Thirty-ninth Legislature. The board was 
especially directed to inspect the Davis Mountains, in Jeff Davis 
County, as a possible park site. 

In transmitting the report of the State Parks Board to the legis- 
lature, Governor Neff urged the acceptance of the various tracts 
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offered and the establishment of a system of State parks, as a 
part of the State highway system. 

The report of the board showed the acceptance of forty-five park 
sites, to which deeds had been received, and the acceptance of nine- 
teen additional park sites, to which deeds were expected within 
thirty days. These park sites range in size from 10 acres to 7,000 
acres, approximating in value more than a half million dollars. 


State Budget.—The third biennial appropriation budget was sub- 
bitted by the State Board of Control to the governor, governor-elect, 
and to the Thirty-ninth Legislature, in December, 1924. The budget 
is for the fiscal years from September 1, 1925, to August 31, 1927, 
inclusive. 

The board recommends that the practice of housing students free 
at State colleges should be discontinued; that rentals from residences 
furnished to State employees at colleges should be turned into the 
State treasury, and that residences, furnised rent free, to the heads 
of educational institutions, should be considered in fixing salaries. 

Following is a summary of the board’s budget recommendations 
for 1925-1927: 








Total estimated State income................... $40,644,040.37 
Estimated revenue deficiency, August 31, 1925... 1,974,308.09 
Total net revenue for next biennium............ $38,669 ,732.28 
Total requests of departments and institutions... $42,906,235.82 
Amount recommended by board..............+.. 31,399,334.26 

Matination te Benes. occ cedetsdssovccssecens $11,506,901.56 


Probable balance for general and special appropri- 
ations in addition to regular budget........... $ 7,244,706.11 


Codification of Statutes—A complete revision and digest of the 
entire State statutes, civil and criminal, was authorized by the 
Thirty-eighth Legislature, and the governor was instructed to ap- 
point a codification commission of three members. In making the 
revision, powers were conferred on the commission to “make such 
changes in arrangement, wording and phraseology, either by omission 
or addition, as may be essential to express the meaning of the law 
in simple, plain, and concise terms.” 

Report of the commission’s work was made to the Thirty-ninth 
Legislature in the form of a supplemental report and two bills, one 
revising the Civil Statutes and the other a revision of the Penal 
Code and Code of Criminal Procedure. The volume of the statutes 
was materially reduced by the commission. 
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Texas Centennial Movement.—Suggestion of a Texas Centennial 
and World Exposition was made in an address by Theodore H. Price, 
of New York, before the convention of the Tenth District Advertising 
Clubs of the World, held at Corsicana, Texas, November 5 to 7, 1923. 
A committee was appointed to survey the situation, and at a meeting 
in Austin on January 8, 1924, secured the approval of the governor 
to issue a proclamation for a State conference to meet in Austin on 
February 12, 1924. 

This meeting endorsed the centennial idea and provided for the 
selection of a board of directors, sixty-two to be selected in thirty- 
one senatorial district conventions on April 19, five to be appointed 
by the governor and two each by the lieutenant-governor, and speaker 
of the house of representatives. At a meeting of the seventy-one 
directors held in Austin on May 21, twenty-nine additional directors 
were elected by the meeting, completing the membership of 100 on 
the governing board. Committees on permanent organization and 
on finance were authorized. 

A joint meeting of these two committees was held at Waco on 
November 14, 1924, and plans were formulated for presentation to 
a meeting of the governing board of 100 directors to be held in 
Austin on January 19, 1925. This meeting provided for three com- 
mittees—first, a finance committee to raise $100,000 by subscription 
from Texas industry and business; second, a committee to spend this 
money in a campaign to “Texanize Texas” of one to two years’ dura- 
tion, and third, a committee to lay the organization groundwork. 


PuBLic LAW 


Ranger Law Declared Unconstitutional——In the case of John E. 
Elgin v. Pat M. Neff, Governor of Texas, et al., in the Fifty-seventh 
District Court, Bexar County, Judge R. B. Minor, on January 15, 
1925, handed down a decision declaring that part of the ranger law 
which confers upon rangers powers of sheriffs and constable, uncon- 
stitutional and void. The plaintiff in this case, as a citizen and tax- 
payer of Bexar County, brought suit to enjoin the governor, the 
comptroller of public accounts, the treasurer, the adjutant general, 
etc., from carrying into effect the provisions of the ranger law and 
from paying out any funds for the purpose of the act. The effect of 
the permanent injunction granted by the court was to suspend the 
operation of the entire ranger force. The suit was dismissed as 
to the governor. 

The court’s reasons for declaring the law unconstitutional were 
principally three: That the legislature has no authority to create 
additional officers to exercise the duties of sheriffs and constables; 
that the governor has no power to take command over a body exer- 
cising in part the powers and duties of sheriffs, and that the experi- 
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ence of Texas under the “State Police Act” of 1870 was such as to 
make clear the intention of the Constitution of 1876 to preclude the 
establishment of a State police force. 

Appeal was taken by the State to the Court of Civil Appeals, and 
it was announced that the case would be carried to the supreme court. 


Highway Law Upheld by Supreme Court.—A decision vitally af- 
fecting the future of highway administration in this State was ren- 
dered on January 28, 1925, by the supreme court in the case of 
W. A. Robbins et al. v. Limestone County et al. (unreported). The 
decision was in the form of answers to certified questions from the 
Court of Civil Appeals at Waco. Limestone County contested the 
constitutionality of chapter 75 of the Acts of the Thirty-eighth 
Legislature, regular session, prescribing the license fees for motor 
vehicles, and authorizing the State Highway Commission, after Janu- 
ary 1, 1924, to take over and maintain designated “State highways” 
in the several counties, and appropriating the revenue derived from 
the license fees to the State highway fund, to be used by the State 
Highway Commission in the maintenance of these State highways. 

The Seventy-seventh District Court granted an injunction to re- 
strain the county collector of Limestone County from paying the 
highway license fees collected in the county to the Highway Depart- 
ment. 

Appellees contended that title and ownership to highways was in 
the counties and road districts and subject to the control of the com- 
missioners’ court, and that the highway act was unconstitutional 
because it violated Article I, Sections 17 and 19, of the State Con- 
stitution and the fourteenth amendment to the Federal Constitution, 
in depriving Limestone County and Road District No. 15 of their 
property without due process of law, and in denying them the equal 
protection of the laws. 

On the issue of whether the title and ownership of roads is in the 
counties and road districts of the counties and under the control of 
the commissioners’ court, or in the State, which the court declared 
to be the real issue in the case, the court said: 


In their very nature (the roads) and as exercised by the gen- 
eral sovereignty, they belong to the State. From the beginning 
in our State the public roads have belonged to the State and not 
to the counties. This is clearly reflected in the constitution and 
early decisions of the supreme court. 

Public roads are State property over which the State has full 
control and authority. 

The fact that the roads in Limestone County were constructed 
by funds raised for local taxation and by the issuance of bonds 
which are still outstanding, does not prevent the State from 
taking them over or placing them under the control and man- 
agement of other agencies. Their taking, or the change of su- 
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pervision over them, is not the taking of the property of the 
county or road district within the meaning of the State or 
Federal Constitutions, which prohibit the taking of property 
without just compensation or under due course of law. Such 
funds were derived by taxation or otherwise under authority of 
‘the laws of the State’ for that purpose, and were not private 
funds belonging to the county or road district in a proprietary 
sense, but the roads were created and are being maintained 
through the exercise of governmental functions and powers and 
for the benefit of the general public, both in and out of Limestone 
County and Special Road District No. 15. 

In other words, it is only by the laws of the State as enacted 
by the legislature, that jurisdiction over public roads has ever 
been exercised by county commissioners’ courts as a part of its 
‘county business.’ 


The court also dismissed as without merit appellees’ contention 
that the law violated Article III, Section 35, of the constitution in 
containing more than one subject, and that it was a delegation of 
legislative authority, or a delegation of the power to suspend laws, 
contrary to Article II, Section 1, and Article III, Section 1, of the 
State Constitution. 

The effect of the decision will be to turn into the highway fund 
over $300,000 in license fees for 1924, withheld by eight counties 
pending decision of the suit. The decision also allows the Highway 
Commission to proceed with its program of maintenance of State 
highways, and makes it possible for the legislature to bring Texas 
highway administration into conformity with Federal requirements 
(without which Federal aid will be withheld), through legislation, and 
not through constitutional amendment, which would have been neces- 
sary in case the act had been declared unconstitutional. 


Impeachment Proceedings Reviewed.—In the case of Ferguson v. 
Maddoz et al. (263 S. W., 888), the supreme court, in a decision of 
June 12, 1924, reviewed the impeachment proceedings in the case of 
former Governor James E. Ferguson. John F. Maddox, a resident 
and qualified Democratic voter of Harris County, brought suit against 
James E. Ferguson and the members of the Democratic State Execu- 
tive Committee, to enjoin the placing of the name of the defendant 
on the official ballot as a candidate for governor at the Democratic 
primary, July, 1924. The district court held for the plaintiff, and 
appeal was taken by the defendant to the Court of Civil Appeals 
for the First District, which certified to the supreme court for 
answer the following questions: 

4. Is the impeachment judgment void because charges were 
brought by the house and tried by the senate at a special session of 
the legislature, when the governor’s proclamation convening the ses- 
sion did not designate such action as a purpose for which it was 
called? 
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2. Is the judgment invalid because the articles of impeachment 
were brought by the house and trial begun by the senate at one 
special session of the legislature and completion of the trial and 
judgment occurred at a subsequent session? 

3. Is the impeachment judgment void because the constitution and 
statutes fail to designate the specific acts and conduct for which an 
officer could be removed? 

5. Is that part of the impeachment decree, denying to the defend- 
ant the right hereafter to hold office, invalid, because the statutes 
carrying into effect the impeachment sections of the constitution 
fail to provide for such punishment? 

1. Did the resignation of the governor, to take effect immediately, 
filed after he had been voted guilty by the senate, but before judg- 
ment was pronounced by the senate, invalidate the impeachment 
judgment? 

In answering the fourth question first, the court held that Article 
III, Section 40, of the constitution, limiting legislation at special 
sessions to subjects designated in the proclamation of the governor, 
or presented by the governor during the session, did not apply to 
the house and senate in impeachment proceedings. Impeachment 
powers vested in the house and senate “are essentially judicial in 
their nature. Their proper exercise does not, in the remotest degree, 
involve any legislative function. . . . The powers of the senate and 
house in relation to impeachment exist at all times. They may 
exercise these powers during the regular session. No one would 
question this. Without doubt, they may exercise them during a 
special session, unless the constitution itself forbids.” 

Question 2 was answered in the negative, the court holding that 
impeachment proceedings begun at one session of the legislature 
could legally be concluded at a subsequent one. The constitution 
places no limitations as to time or sessions on the legislature while 
engaged in impeachment proceedings, and the limitations as to legis- 
lation do not apply. “Articles of impeachment, when preferred by 
the house, stand for trial before the senate as a constitutional court, 
created and organized for such purpose, and whether that trial is 
concluded at the then legislative session, or at some subsequent one, 
is wholly immaterial.” 

A negative answer was also returned to Question 3, the court 
holding that “the constitution sufficiently indicates what offenses 
are impeachable, and that Article 3 of the Penal Code is without 
application in the premises.” Continuing, the court said: 


There is no warrant for the contention that there is no such 
thing as impeachment in Texas because of the absence of a 
statutory definition of impeachable offenses. 
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No limitation of the right of the senate to include disqualification 
from holding office in its impeachment judgment is to be inferred from 
the fact that chapter 1 of title 98 of the Revised Statutes does not 
provide that impeachment shall constitute disqualification to hold 
office, said the court in answering Question 5. If the statute did 
apply it would be void. “The constitution, in the matter o/ impeach- 
ment of the officer mentioned in section 2 of article 15, is clearly 
self-executing. It needs no aid from the legislature. The senate 
is plainly authorized by section 4 of article 15 to pronounce ‘judg- 
ment’ that the impeached official shall be disqualified from holding 
office under this State.” 

Question 1 is answered last, the court holding that the resignation 
of the governor did not impair the power or jurisdiction of the 
senate to render judgment disqualifying him from holding office. On 
this question the court said: 


On no admissible theory could this resignation impair the 
jurisdiction or power of the court to render judgment. The 
subject matter was within its jurisdiction. It had jurisdiction of 
the person of the governor; it had heard the evidence and de- 
clared him guilty. Its power to conclude the proceedings and 
enter judgment was not dependent upon the will or act of the 
governor. Otherwise, a solemn trial before a high tribunal 
would be turned into a farce. 


In concluding its opinion the court summed up the “status under 
our organic law of the judgment of the senate, sitting as a court of 
impeachment,” in the following comment: 


It is unquestionably true that such judgment cannot be called 
in question in any tribunal whatsoever, except for lack of juris- 
diction or excess of constitutional power. The courts, in proper 
cases, may always inquire whether any department of the gov- 
ernment has acted outside of and beyond its constitutional 
authority. The acts of the senate, sitting as a court of impeach- 
ment, are not exempt from this judicial power; but so long as 
the senate acts within its constitutional jurisdiction, its decisions 
are final. As to impeachment, it is a court of original, exclusive, 
and fina] jurisdiction. 


Women’s Right to Hold Public Office Established—aA far-reaching 
decision affecting the right of women to hold office in Texas was an- 
nounced by the Supreme Court on October 15, 1924, in the case of 
Dickson v. Strickland, Secretary of State, et al. (265 S. W., 1012). 
Suit was brought in the Fifty-third District Court of Travis County 
by Charles M. Dickson, a resident citizen, legal voter, and property 
taxpayer of Bexar County, under Articles 3082, 3083, and 3083a 
of the Revised Civil Statutes, against Mrs. Miriam A. Ferguson and 
her husband, James E. Ferguson, J. J. Strickland, Secretary of 
State, et al., for a temporary injunction to restrain them from placing 
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the name of Mrs. Miriam A. Ferguson as a candidate for governor 
on the official ballot to be used in the general election for November, 
and to contest her right to hold the office of governor under the laws 
and constitution of the State. 

The case was heard by the district court, sitting in chambers, on 
September 22, 1924, and the Court rendered judgment on 
September 29, 1924, holding that the plaintiff had the right to 
bring the suit and that the court had jurisdiction, but overruling 
the application for injunction. Appeal was taken by the plaintiff 
to the Court of Civil Appeals of the Third Supreme Judicial District 
at Austin, which certified to the supreme court for answer the six 
following questions: 

1. Did the district court err in holding that it had jurisdiction 
over the case? 

2. Did the court err in holding that the plaintiff, as a private 
citizen, had sufficient interest to permit him to bring the suit? 

3. Is Mrs. Ferguson ineligible to the office of governor because 
of her sex? 

4. Is Mrs. Ferguson ineligible because of her married status? 

5. Is Mrs. Ferguson ineligible because she is the wife of James 
E. Ferguson? 

6. Does the record establish as a matter of law that Mrs. Fergu- 
son is the real candidate and that the use of his wife’s name is a 
subterfuge? 

The decision of the supreme court is in the form of answers to 
these certified questions. 

Article 3083a is declared unconstitutional in so far as it attempts 
to prescribe additional qualifications for the governor, whose quali- 
fications are fixed by the constitution, and in attempting to confer 
jurisdiction on the district court, to entertain a suit to contest the 
eligibility of a candidate for governor at the general election. Re- 
garding the power of the legislature to add to the qualifications re- 
quired for governor, the court said: 


The qualifications of public officers, when defined by the con- 
stitution, are as clearly beyond change »y the legislature as are 
the qualifications of electors when fixed by constitutional pro- 
vision. 

The constitution makes a joint session of the legislature the proper 
body to determine the eligibity of candidates for governor, in case of 
a contest. 


No one can be inducted into the office of governor without a 
legislative determination of his election. Not only must the 
legislature determine that he received the highest number of 
votes, but section 3 of article 4 requires a legislative adjudica- 
tion of his constitutional eligibltiy. Should the election be con- 
tested on the ground of lack of constitutional eligibity, or on any 
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other grounds, such contest may be determined only by both 
houses of the legislature in joint session. 

The legislature is wholly without power to erect another tri- 
bunal for determining a contested election for governor. 


The court declared that the decision in Ferguson v. Maddox had no 
bearing on the jurisdictional questions now under consideration. 

In reply to the second question the court answered, without elab- 
oration, that appellant’s “lack of special interest is fatal to his ca- 
pacity to maintain his suit in the absence of a valid statute author- 
iizng him to sue.” 

Questions 3 and 4 presented inquiries whether Mrs. Ferguson is 
ineligible because she is a woman or because she is a married 
woman. Appellant’s contentions on this point were: First, the pro- 
visions of the constitution referring to the office of governor show an 
intention to exclude all but men from that office; second, the early 
adoption of the common law and its continuation by the constitution 
make women ineligible to hold office in Texas; and third, that the 
Federal and State constitutional amendments conferring suffrage 
upon women have not removed pre-existing sex ineligibility to office. 

These arguments are disposed of by the court in the following 
paragraphs of the opinion: 


A careful analysis of the controlling sections of the constitu- 
tion in the light of the proceedings of the constitutional conven- 
tion and of the terms of previous constitutions, makes it en- 
tirely clear that the electors of this State have left themselves 
free to choose a governor without regard to the sex or coveture 
of the person of their choice. 

Mrs. Ferguson comes within the terms of none of the con- 
stitutional provisions stating who shall not hold the office of 
governor. She is a citizen of the United States. She has re- 
sided in this State more than five years before the general elec- 
tion. Possessing every affirmative qualification which the con- 
stitution declares requisite to eligibility and being under no dis- 
qualification working ineligibility under the provisions of the con- 
stitution, it must be held that she meets every test prescribed 
for the governor by the supreme law of the State. 


The word “he” in referring to the governor also includes “she,” 
concluded the court. This is derived from a study of the context of 
the constitution as a whole and from the long-established meaning 
the words have had in Texas law. 

With regard to the ineligibility of women to hold office under 
common law, the court said: 


The constitution is the supreme law of the State. It is ele- 
mentary that a statute or principle of the common law in con- 
flict with the constitution is void. So, if there be any conflict 
between the common law, declaring Mrs. Ferguson ineligible, 
and the Constitution, declaring her eligible, it is our plain duty 
to give effect to the constitution. 
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No one disputes this proposition. The insistence of appellant 
is that, construing the constitution in the light of the common law, 
it declares only men, or at least only men and unmarried women, 
to be eligible to hold the office and perform the exalted functions 
of chief executive of the State. We find no substantial basis for 
such an insistence in Texas. 

The doctrine which must be sanctioned to disqualify Mrs. Fer- 
guson was distinctly repudiated by Texas nearly forty years ago, 
when the supreme court said of a married woman: ‘Here her 
separate being has not been merged in her husband as at com- 
mon law, but so far as it could be done consistently with the 
preservation of the home and family, she has been disenthralled.’ 

Furthermore, the fact that the supposed reasons for the rule 
against married women holding office were, and are, untrue, and 
that the rule is wholly discordant with the traditions, customs, 
and morals of our people, would forbid the rule’s adoption. 


As to the effect of the woman suffrage amendment on eligibility 
to hold office, the court said: 


The decisions seem in general accord that the suffrage amend- 
ments making women qualified electors have removed any pre- 
existing sex ineligibity to office. 


Answering the fifth question whether Mrs. Ferguson was ineli- 
gible by the impeachment of her husband, the court said that, grant- 
ing that Mrs. Ferguson’s salary as governor would belong to the 
community estate of her husband and herself, still Mr. Ferguson would 
not be receiving or sharing any emolument from any public office 
held by himself. By limiting the punishment in impeachment to re- 
moval from office and disqualification to hold office under the State, 
the constitution forbids the imposition of additional penalties upon 
the family of an impeached official. Furthermore, if Mr. Ferguson 
had deprived himself of any right to share his wife’s salary, it would 
become his wife’s separate estate. 

In negativing the charge that Mrs. Ferguson was not the real 
candidate for governor, and that her name was used as a subterfuge 
to evade the impeachment decree, the court said that the evidence 
submitted was wholly insufficient to establish as a matter of law 
that a conspiracy existed to defeat the purpose of the impeachment 
decree. 
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ADAMS, RANDOLPH GREENFIELD. A History of the Foreign Policy of 
the United States. (New York: The MacMillan Company, 1924. 
Pp. 490.) 


This book is at once a recognition of the gradual popularization 
of American foreign policy and a means to further that end. Its pur- 
pose proceeds from two or three assumptions: First, the cause of 
international peace can best be advanced by enlightenment; second, 
the United States has reached such a position in world affairs that 
the average citizen must begin, and, in fact, is beginning, to take 
greater interest in our foreign relations; third, as a consequence of 
the second the true interests of the United States will be served and 
international peace will be promoted. As for the second, an intelli- 
gent opinion on matters of foreign policy cannot be formed without 
adequate information on the subject. But the usual type of material 
available in the field of American foreign policy is too scarce and 
too forbidding to be of much value to the laymen. Hence the need 
of a treatise brief, untechnical, and interesting enough to appeal to 
practical men who are “interested in the scientific demonstration of 
the fact that war is a wrong because it is a mistake.” War, then, 
will be prevented by enlightenment, and it is one of the purposes of 
this book to make “enlightenment as attractive as war.” The author 
seeks frankly, therefore, to bridge the gulf between the world of 
scholarship and that of the layman with a brief survey of the history 
of our foreign policy that will “epitomize the results of research in 
the field” of American diplomacy, and that will serve to change the 
focus of attention from the prologues and epilogues of war to those 
great principles of international association which are the founda- 
tions of diplomatic history.” That there is a definite need for such 
a book few will doubt. There are at present entirely too few treatises 
on American foreign policy that make some appeal to the layman 
and at the same time are far above the level of mere journalistic 
outbursts. 

Having stated the purpose of the book, we may consider the man- 
ner of its fulfillment. First, as to contents, the book is made up 
of eighteen chapters, two appendices, and an index. The first chap- 
ter endeavors to explain the more elementary concepts of international 
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relations. The next sixteen chapters take up, in somewhat chrono- 
logical order, under topics or regions, the main events and policies 
of our foreign relations. Thus, Chapter II is entitled “American 
Diplomacy During the Revolution”; Chapter X, “A Century of Mis- 
understanding With Mexico”; Chapter XIII, “Creeping Down the 
Caribbean,” and Chapter XIV, “Opening and Shutting the Door to 
China.” The last chapter, called “An Unfinished Story,” presents 
such current problems as Russian recognition, the Washington con- 
ference, and Canadian relations. The appendices contain a short 
bibliographical essay on American foreign relations and the usual 
list of presidents and secretaries of state. The forty-page index is 
quite sufficient. 

Second, as to attitude, the book reveals throughout the conscious 
purpose of the author to give information understandingly, fear- 
lessly, and without prejudice. The inconsistencies and weak points 
in American foreign policies are stated with entire frankness. Thus 
the chapter dealing with the War of 1812 is entitled “Drifting Into 
a Useless War.” Again, the author plainly says that the future 
historian is not likely to be proud of our diplomacy from 1914 to 
1917. As to major positions, he defends international law as law, 
opposes hasty recognition of Russia, shows a sympathetic under- 
standing of the Japanese and Chinese questions, and assumes a re- 
served position regarding the attitude the United States should have 
taken toward the Treaty of Versailles, though he favors the League 
and deprecates what he calls “recrudescent isolation,” believing, as 
he does, that isolation, in any real sense of the term, is impossible. 
Finally, it should be noted that he stresses economic conditions as a 
factor in foreign policy. Third, and last, something should be said 
about the author’s style and method of treatment. Following out 
his purpose to write a book that would appeal to the layman, he 
seeks deliberately to write entertainingly. In this he succeeds by a 
careful selection of facts to be used, and by dressing up those facts in 
a vigorous, spirited, pithy language, punctuated by figurative state- 
ments that epitomize whole scenes and even acts in the drama of 
our diplomacy. Thus, he speaks of the “sweet tooth” as one of the 
chief burdens of the white man, of the “puppet Panama,” of the 
nations “licking their chops in anticipation of the next dismember- 
ment” of China, and of the “cattle fair at Vienna in 1815.” These 
excerpts serve to illustrate the piquant style of the author. 

In general we may say that the author endeavors to interpret and 
criticize rather than present masses of detailed information. He 
uses broad strokes in painting the picture of our foreign policy. He 
prefers a striking generalization, if it is justified, to a compressed 
compendium of events and dates. The book leaves us with impres- 
sions based on critical estimates rather than with a feeling of de- 
pression that often results from the effort to extricate ourselves 
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from a maze of details. It is a sketch of our foreign policy, not a 
history of our foreign relations. Finally, it may be repeated that the 
book will appeal specially to the layman of some education, and to the 
elementary student; yet some advanced scholars will enjoy reading 
this epitome of our foreign policy. 

CHARLES A. TIMM. 
University of Texas. 


BARTHELEMY, JOSEPH. The Government of France (translated from 
the French by J. Bayard Morris). (New York: Brentano’s, 
1924. Pp. 222.) 


Students of government who do not read French will be delighted 
with this translation of Joseph Barthélemy’s book on the French 
government, which was first published in Paris in 1919. Although 
brief, it emphasizes many phases of the French system which have 
been lightly treated in other shorter works in English. The electoral 
arrangements are dealt with in some detail, and the chapters having 
to do with foreign policy, administration, justice, and finance are 
particularly noteworthy. The operation of the administrative courts 
is clearly presented. The book has the additional merit of being a 
Frenchman’s interpretation of his own system of government. 

O. DouGtas WEEKS. 
University of Texas. 


LocKE, JOHN. Of Civil Government, Two Treatises. (New York: 
Dutton, Everyman’s Library, 1924. Pp. xviii, 242.) 


Students of political philosophy will be glad to know of the pub- 
lication of this great work as one of the Everyman series. It is 
prefaced with an introduction by Professor William S. Carpenter, of 
Princeton University. 

O. Douctas WEEKS. 
University of Texas. 


MaTHEWwsS, JOHN Masry, Po.D. American State Government. (New 
York: Appleton & Co., 1924. Pp. xv, 660.) 


In this day and age, when every Ph.D. is an author, and when 
volumes spring full-blown from Jovian heads, a book which is the 
result of scholarly effort is in every respect a rarity. Such a volume 
is that of Mr. Mathews on State Government. It is the product of 
years of study and of an intimate acquaintance with the actual opera- 
tion of state government. Mr. Mathews’ work in reorganizing the 
administrations of the states of Illinois and Oregon shows itself 
quite clearly throughout the volume. The organization is excellent, 
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the framework stands out well, and the details are coagulated about 
the main topics with precision. Bold-faced topic heads guide the 
reader through the many facts which the volume contains. The 
material is lucidly written and is as interestingly presented as is pos- 
sible in the somewhat barren field of state government. 

What surprises the reader most, perhaps, is the staggering amount 
of information which has been gathered in the pages. The volume is 
really more than a description of state government. The place of 
the state in our federal system is clearly presented, and the result 
is that a student is given an intimate picture of the entire govern- 
mental organization, though the state is, of course, painted in great- 
est detail. No volume on state government extant probably draws 
in the features of state government administration so clearly or fills 
in the background so adequately. 

One of the difficulties in presenting this subject in the classroom 
has hitherto been that of securing material on the actual work which 
the states are perfoming. The services given by our states are 
probably more significant than those of the federal government. 
For the large part of our population they are more significant than 
those performed by the cities. Mr. Mathews outlines accurately the 
activities of the state in the fields of education, commerce, health, 
sanitation and finance. As a result, a branch of our government, 
which has hitherto existed merely as an intangible and superfluous 
entity, takes on life and color. 

In many phases of government the volume presents definite con- 
tributions. This is especially true of the material on the judiciary, 
where recent judicial thought is emphasized. It is also true in con- 
nection with the services which the state performs. 

The volume is designed to serve as a college textbook. It is prob- 
ably too difficult for a freshman course. It should prove admirable 
for students of the sophomore grade or better, who have already had 
an outline course, such as is presented in all of the manuals now used 
in intreductory government courses. For western students the volume 
is particularly happy. The illustrations are taken, for the most part, 
from the work carried on in the mid-western and far-western states. 

Harry A. BArTH. 
University of Oklahoma. 


MititarpD, THomas F. Conflict of Policies in Asia. (New York: 
The Century Co., 1924. Pp. 507.) 


Attention has frequently been called to the fact that the center of 
world politics is shifting toward the Far East. A study of Far 
Eastern politics will, indeed, reveal the correctness of that attitude. 
The Pacific Ocean is assuming great importance as a result of the 
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development of trade and commerce in the countries bordering it, 
as well as a result of the political development of China. Students of 
the Far East have long maintained that just as the Mediterranean 
gave up its supremacy to the Atlantic, so the latter will ultimately 
give up its present supremacy to the Pacific. The center of com- 
mercial and political gravity is no doubt shifting to the Pacific 
Ocean, to the countries of the Far East. It is for this reason that 
this book of Millard’s is of such timely appearance and of such great 
value. 

Thomas Millard needs no special introduction. He is undoubtedly 
the most qualified man to write on questions dealing with the Orient, 
having spent almost a quarter of a century in that part of the world. 
During all that time he has been engaged in newspaper work. His 
publications, such as “Our Eastern Question,” “Democracy and the 
Far Eastern Question,” “America and the Far East,” and several 
other works dealing with Far Eastern diplomacy, are too well known 
to need any comment. Of all the writers on the Far East, Thomas 
Millard deserves to be called the outstanding critic of European 
diplomacy in the Orient and the defender of the rights of the op- 
pressed people of Asia. His style of writing has always been so 
vivid and striking and his information so authoritative, that much 
has been contributed by him toward the creation of a healthy public 
opinion that long stood in the way of the final spoliation of China 
and her political and administrative integrity by certain European 
powers. Hence the value of Mr. Millard’s writings. 

The present volume is largely a continuation of the author’s former 
works in this field. Indeed, one would benefit greatly by reading any 
one of the above mentioned works of Millard’s before examining the 
present work on the “Conflict of Policies in Asia.” This work treats 
of the policies of the Great Powers toward China and of the activities 
of the former in the Far East in general. Each of the Powers, not 
excepting the United States, receives not undue criticism from his 
pen. The work is almost entirely devoted to the treatment accorded 
China at the post-war conferences, at Paris, Washington, and Geneva, 
at which China with her numerous friends was striving in vain to 
break the chains in which the diplomats of the Great Powers had 
fettered her in the past. Such matters as the Shantung controversy, 
the Anglo-Japanese Alliance, the Lansing-Ishii Agreement, the ques- 
tion of China’s territorial integrity are given great attention and 
critical analysis. 

The present work differs from other works by the same author, 
in that it contains numerous confidential and non-confidential memo- 
randa prepared by the author either for some official government 
bodies, or for individuals in official and unofficial capacity, in which 
he expressed his views and attitude toward a particular question 
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relating to the Far East. These memoranda are followed by com- 
ments and criticisms as well as by an analytical discussion of the 
subject under consideration. 

It is indeed very unfortunate that the diplomats of the United States 
sitting in Paris did not heed the advice of the author with regard to 
the treatment of the Chinese question. The advice given by him, 
if accepted, would have, no doubt, eliminated some of the difficulties 
that post-war conditions had created in the Far East. When one 
studies the post-war conditions in the light of what the author wrote 
during and immediately following the war, he cannot help but feel 
the value of Millard’s remarks and their prophetic significance. 

Much documentary material of contemporary importance will be 
found in the volume. A large part of it is appended to the work. 
These include the exchange of notes between the foreign offices of 
different countries, treaties, and agreements. statments of diplomats, 
etc. Among these will also be found several of the treaties that had 
been concluded at the recent Washington Conference respecting China 
and the Far East in general. 

JOSEPH GREGORY MAYTIN. 
University of Texas. 


Munro, WILLIAM BENNETT. Personality in Politics. (New York: 
Macmillan, 1924. Pp. 114.) 


Personality in Politics is a series of three lectures delivered by 
Professor Munro at the University of North Carolina during the 
past year. It considers the reformer, the boss, and the leader in 
politics. While it contains nothing particularly new, the manner of 
presentation makes delightful reading. At a time when the human 
element in politics is attracting so much attention, studies of this 
kind, which attempt to analyze the outstanding qualities of the types 
of men who guide the voter’s thinking, are very suggestive and 
helpful. It is te be hoped that many and more detailed works of 
similar character will soon make their appearance. 

O. DoucLas WEEKS. 
University of Texas. 


Nowak, Karu FriepricH. The Collapse of Central Europe. (New 
York: E. P. Dutton & Co., 1924. Pp. vi, 365.) 


There has been a great deal of speculation concerning the actual 
factors that caused the defeat of the Central Powers in the recent 
war. Conflicting views have been presented by both statesmen and 
publicists in explanation of the reasons which compelled Germany 
and her allies to capitulate after four years of war, in which the 
Central Powers more than once proved their excellent prowess and 
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their expert military technique. Dr. Nowak in this work gives the 
best answer that can yet be found relative to this question. In a 
vivid and striking style of language and description he relates the 
military preparations of Germany and her partners in the war, the 
policies and activities of their statesmen and diplomats before and 
during the war, and the actual military operations conducted by 
all the Central Powers. It is particularly instructive to read the 
author’s description of the diplomatic activities of the Austrian and 
the German governments in connection with their military successes 
and defeats. 

Dr. Nowak gives an excellent account and analysis of the eco- 
nomic and political conditions in the countries of the alliance, de- 
voting special attention to Austro-Hungary, Germany, and Bulgaria. 
Among the different fundamental causes that led to the collapse of 
those powers, he mentions: the jealousies of the military leaders 
entrusted with the formulation of plans for the campaigns; the 
lack of unity among them as well as among the different govern- 
ments of the alliance (this was especially evident in the last year 
of war); the economic conditions in Austro-Hungary and Bulgaria, 
such as the dearth of food; the inflation of currency; the party con- 
flicts in their parliaments, and finally the nationality question in 
Austro-Hungary. 

It is quite significant that the author starts his work with a dis- 
cussion and analysis of the negotiations between the Bolshevik 
government and the German military leaders that culminated finally 
in the now famous, or rather ill-famous Brest Litovsk treaty. The 
author shows very clearly the significance of these negotiations, and 
it is his opinion (as it has now become the opinion of many others) 
that these negotiations marked the beginning of Germany’s disrup- 
tion and final collapse. The revolutionary communistic propaganda 
carried on by the Bolshevik agitators among the soldiers on the 
eastern front (the “fraternization”) and the tactics used by the 
Soviet diplomats, particularly by Trotsky, had the effect of revolu- 
tionizing public opinion in Germany, which expressed itself at first 
within the walls of the Reichstag, in the ranks of the Social Demo- 
cratic Party, and later outside of the Reichstag. Nowhere has the 
story of those negotiations been so vividly told, unless it was told in 
the Russian press. The negotiations also characterize the arrogance 
of the German military leaders and show the desire they had in 
subjecting Russia both economically and politically. 

The last chapters of the book are devoted to a description and a 
consideration of America’s influence upon the disruption of the 
Central Powers. The war speeches of President Wilson and their 
effect upon the subject nationalities of Austro-Hungary are given 
great attention. Dr. Nowak shows very well how these speeches 
awakened the national sentiments of the different nationalities in 
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the Hapsburg Empire. These nationalities, indeed, constituted a 
thorn in the heart of the Central Powers. 

The book relates many interesting episodes relating to the peace 
negotiations at Brest-Litovsk. The author also includes many in- 
teresting speeches of tremendous diplomatic value, pronounced by 
the different statesmen of the Central Powers in their respective 
parliaments. Several important confidential communications between 
the German and the Austrian rulers are added to the book in the 
appendix. These show very clearly the critical situation in which 
Austro-Hungary found herself and her determination more than 
once to abandon the alliance long before the end of the war. The 
Kaiser’s influence held Austria in check. 

Mention must also be made of the fact that Dr. Nowak’s work is 
prefaced with an introduction by Lord Haldane who, as is well known, 
made numerous attempts to prevent the great world conflagration. 
That adds greatly to the authoritative value of Dr. Nowak’s publi- 
cation. Accordingly, the author acknowledges Lord Haldane’s con- 
tribution toward peace in relating some of the negotiations that were 
conducted by the eminent lord with the German diplomats and rulers, 
in which the former proved himself an able statesman, a sincere 
diplomat, and an apostle of peace. 

JOSEPH GREGORY MAYTIN. 
University of Texas. 


Ray, P. ORMAN. An Introduction to Political Parties and Practical 
Politics. (New York: Charles Scribner’s Sons, Third Edition, 
1924. Pp. ix, 691.) 


The appearance of a new edition of Professor Ray’s admirable 
work on political parties is welcomed by the many students who have 
used the previous editions. In plan the book has not been changed, 
except that the bibliography has been placed in the appendix rather 
than at the end of each chapter. The contents have been rewritten. 
When the first edition appeared in 1913 many experiments in party 
machinery were just being launched. In the intervening years much, 
of course, has been learned from experience, which the author has 
faithfully recorded and evaluated. New material is, therefore, intro- 
duced with reference to nominating methods, corrupt practices laws, 
campaign methods, suffrage changes, registration of voters, voting 
arrangements, non-voting, compulsory voting, proportional represen- 
tation, and other topics of recent interest. New developments in 
party history have also been considered. The decline of the Socialist 
Party, the rise of the Communists, the Non-Partisan League, and the 
new progressive movement have received due attention. 

In view of a growing interest in practical politics on the part of 
students of government, Professor Ray’s revision is amply justified. 
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Although a number of rival texts have made their appearance since 
the printing of the first edition, this work still stands out as superior 
in many respects to any of them. For terseness, accuracy, and com- 
prehensiveness within a brief space it has never been surpassed. 
Its extensive and up-to-date bibliography is especially useful. 

O. DouGcLas WEEKS. 
University of Texas. 


Ross, Epwarp AuLswortTH. The Russian Soviet Republic. (New 
York: The Century Company, 1923. Pp. xv, 405.) 


Professor Edward Alsworth Ross, in “The Russian Soviet Republic,” 
gives one quite a different view of the Russian revolution from the 
one obtained by following the events as they transpired. While 
Professor Ross denies that his book is a history, yet he has undoubt- 
edly amassed much material for future students of the period ending 
with 1922. 

What does the author reveal regarding some of the outstanding 
events of that time? He shows that the Bolshevik leaders were not 
tools of the Germans, that the treaty of Brest-Litovsk was the best 
the Russian representatives could get, that the allied and associate 
nations failed grievously to heed the advice of those in touch with 
affairs, and failed to prevent the “six hundred miles of cannon, new 
and of the latest type, with their shells beside them,” from falling 
into the hands of the enemy, who used them in France, and that 
these same allies either failed to deal in a creditable manner with 
the Czecho-Slovaks in their relations with the Russian revolutionists, 
or they and the Czecho-Slovaks were in collusion in interfering with 
the internal affairs of the Russians. 

Furthermore, Dr. Ross’s presentation of the attempts to overthrow 
the Soviet government is quite illuminating. In the effort of the 
Allies to reconstruct the Russian front, Americans—five thousand of 
them—fought “under a foreign flag and a foreign command in a 
way that was most irritating to American self-esteem.” Of the other 
attacks, he shows that the dictatorship of Admiral Kolchak was as 
severe as the rule of the Bolsheviki, that the attacks from the south 
under Denikin and Wrangle, the first supported by the British, the 
second by the French, were class movements and not movements of 
the Russian people, and that the action of the Northwestern govern- 
ment, produced from the vest pocket of the British general and 
financed through the sale of American flour, in urging General 
Yudeninh’s army against Petrograd, was no better than the other 
attacks. The “year and a half of warfare on Soviet Russia by the 
Allies under the guise of sustaining this or that ‘Russian’ govern- 
ment,” was interference in the domestic affairs of a nation with 
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whom the Allies were at peace, and it had the undoubted effect of 
strengthening and giving cohesion to the Bolshevik power. 

As to how the Soviet government affected the economic and political 
life of Russia, Professor Ross found that the peasants “do not want 
to work for a commune,” nor be cared for by it. The soviet farms, 
carved from the best estates, “ran down with appalling rapidity” 
because they had not the spur of self-interest, and the “communistic 
farms” were as monumental in their failure. The land law of 1922 
stands as a recognition of the failure of soviet farming and as a con- 
cession “‘to the stubborn individualism of the peasant.” The experi- 
ment in nationalized industrial plants reveals as marked a failure. 
Moreover, the political machinery is so arranged that the individual 
voter has no influence whatever, and too many are disfranchised to 
permit us to speak of the government as being representative. The 
arrangements are such that the party in power is able to control 
affffairs so a change is practically impossible. 

WIILIAM STUART. 
Texas Woman’s College, Fort Worth, Texas. 


WALLACE, SCHUYLER C. Our Governmental Machine. (New York: 
Alfred A. Knopf, 1924. Pp. xiv, 223.) 


While designed for beginning students of American government, 
this little book is neither a manual nor a “civics” book. Because of 
its content, style, and arrangement it is instructive even for an ad- 
vanced student, and should be read especially by every citizen. Rather 
than plunging the reader immediately into a description of our formal 
constitutional machinery, it begins with a discussion of public opin- 
ion and practical politics. Particularly interesting is the author’s 
analysis of the limitations confronting the formation of a true public 
opinion, as well as the reasons presented for the “persistence of the 
major parties.” 

The second part of the volume is concerned with the legal struc- 
ture of the government, central, state, and local. Throughout, prac- 
tical problems are emphasized, particularly those involved in the 
framing and expanding of the federal constitution. The chapters 
on the growth of national power and our constitutional checks on 
tyranny present the essential facts with admirable clearness. The 
third part treats of law-making and administration. The chapters 
here dealing with “misrepresentation,” government by committees, 
and the types of executive reorganization could be read with profit 
by anybody. The style of the author, his facility of statement, and 
his sometimes challenging interpretations should merit fer this book 
greater attention than its size would indicate. 

O. Douctas WEEKS 
University of Texas. 











